UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

LONDON-SIRE RECORDS, INC,, et al., ) No. 1:04cv12434-NG
) LEAD DOCKET NO.
Plaintiffs, )
)
)
-V.- )
)
DOE letal.,, )
)
Defendants. )
)

MOTION TO (A) STRIKE DECLARATIONS OF CARLOS LINARES IN SUPPORT OF
EX PARTE APPLICATIONS FOR LEAVE TO TAKE IMMEDIATE DISCOVERY; AND
(B) VACATE ALL ORDERS GRANTING SAID APPLICATIONS

PRELIMINARY STATEMENT

John Doe is filing today two related motions: to strike the Linares declarations; and to
vacate all orders granting immediate or expedited discovery which relied on said Linares
declarations.

This memorandum of law supports the two motions.

l. The Linares Declarations should be stricken because they were materially
false and included illegally obtained evidence

Exhibit A is copy of the Commonwealth’s letter of January 2, 2008 (“Sergeant Bishop
Letter”), evidence that the MediaSentry investigations filed in each of the consolidated actions
were unlicensed and illegal. Doe informed the Court that it had recently received information
that the Commonwealth had accused MediaSentry of illegal investigations at the hearing on
Does’ motion to quash the subpoena served on Boston University (“B.U.”). Plaintiffs did not

deny the accusation at the hearing, but opposed Does’ Supplemental Memorandum of Law on



five grounds, among which was that MediaSentry was employed by an attorney at law and
therefore exempt from the license requirement. The Linares declarations under penalty of
perjury stated that MediaSentry was employed by RIAA to investigate and uncover copyright
infringements®, not by an attorney at law. Doe pointed out this important inconsistency in their
Reply to Plaintiffs’ Opposition to Supplemental Memorandum of Law, but plaintiffs have not

addressed said inconsistency.

Linares also falsely declared under penalty of perjury that MediaSentry was able to detect
infringement because the P2P software being used by targeted individuals has file sharing
features enabled?, but no infringement can occur until a file is copied from the targeted
individuals, and MediaSentry is unable to detect any such copying except for its own, authorized

and therefore non-infringing copying.

Linares also falsely declared that MediaSentry gathers metadata that demonstrates that
the targeted individual was engaged in copyright infringement®, i.e., that MediaSentry is able to
determine from metadata that the individual has made a reproduction, which is not technically
possible since, as eminent computer scientist Dr. Azer Bestevos, stated in his uncontroverted
declaration filed in this action, it is impossible to determine if a file is a licensed file or an

unlicensed copy since they are identical.

1 Paragraph 11, Document 5-3, filed May 2, 2007, 1:04-cv-10834-NG
2 id, paragraph 13
3id, paragraph 14



Linares also implied that RIAA can determine whether a file is an illegal copy by
listening to it* but the uncontroverted Dr. Azer Bestavos declaration explains why the Linares

statement is impossible.

In determining whether plantiffs pled an actual distribution and pled some concrete
evidence to support their allegation, the declaration of a renowned, fully independent, non-
compensated computer expert should have impeached the contrary declarations of an RIAA
employee offering hearsay evidence of MediaSentry’s illegal investigations.

. Plaintiffs’ ex parte motions for immediate or expedited discovery alleged
no legally obtained evidence

The only evidence offered by plaintiffs was that which was obtained by illegal
investigations by MediaSentry and, rather than being directly from MediaSentry, was presented
as hearsay by an RIAA employee. Upon striking the Linares declarations, there is no basis for
holding that a prima facie case of infringement was demonstrated.

1. Each order granting immediate discovery relied on a materially false

Linares declaration which included illegally obtained evidence and should
therefore be vacated

The Court would not have granted immediate or expedited discovery to plaintiffs in the
absence of declarations such as those of Linares, each of which relied exclusively on illegally
obtained evidence and each of which contained other false or intentionally misleading
statements; and so each order should be vacated upon recognition of the defects in the supporting

declarations.

4 1d, paragraph 18



V. A subpoena is required to obtain current status of the Commonwealth’s
enforcement action against MediaSentry

It should be assumed that MediaSentry has not convinced the Commonwealth that its
investigations were legal since plaintiffs would have so informed the Court. The undersigned
attorney will issue and serve a subpoena commanding the Commonwealth to produce its records
regarding this investigation.

V. The Order of March 31, 2008, should be revised following the striking of
the Linares declarations

According to this court’s ORDER ON MOTIONS TO QUASH dated March 31, 2008
(“Order”), plaintiffs have pled an actual distribution and pled some concrete evidence to support
their allegation®. The Court was referring to the pleadings entitled Declaration Of Carlos Linares
In Support Of Ex Parte Application For Leave To Take Immediate Discovery (“Linares
Declaration”). Virtually identical declarations were filed in each of the consolidated suits, each
suffering from the same defects set forth in section | of this Memorandum.

The Court responded to Movants’ claims that MediaSentry, the private investigator who
downloaded the files from the Does and recorded their IP addresses, did not have the license to

undertake private investigations required by Massachusetts General Laws ch. 147, secs. 23-25°,

5. Page 27, II. 5-8.
6. PART I. ADMINISTRATION OF THE GOVERNMENT
TITLE XX. PUBLIC SAFETY AND GOOD ORDER

CHAPTER 147. STATE AND OTHER POLICE, AND CERTAIN POWERS AND DUTIES OF THE
DEPARTMENT OF PUBLIC SAFETY

PRIVATE DETECTIVE BUSINESS
Chapter 147: Section 22. Definitions

Section 22. In this section and in sections twenty-three to thirty, inclusive, the following words shall have

—A—



the following meanings unless a different meaning is clearly required by the context.:—

“Licensee”, any person licensed under section twenty-five.

“Private detective business”, the business of private detective or private investigator, and the business of
watch, guard or patrol agency.

“Private detective” or “private investigator”, a person engaged in business as a private detective or private
investigator, including any person who, for hire, fee, reward or other consideration, (1) uses a lie-detector for the
purpose of obtaining information with reference to the conduct, integrity, efficiency, loyalty or activities of any
person or (2) engages in the business of making investigations for the purpose of obtaining information with
reference to any of the following matters, whether or not other functions or services are also performed for hire, fee,
reward or other consideration, or other persons are employed to assist in making such investigations:—

(a) Crime or other acts committed or threatened against the laws or government of the United States or any
state of the United States;

(b) The identity, habits, conduct, movements, whereabouts, affiliations, associations, transactions,
reputation or character of any person;

(c) Libels, fires, losses, accidents, or damage to, or loss or theft of, real or personal property;

(d) Evidence to be used before any investigating committee, board of award, or board of arbitration, or in
the trial of civil or criminal cases.

“Watch, guard or patrol agency”, the business of watch, guard or patrol agency, including the furnishing,
for hire or reward, of watchmen, guards, private patrolmen or other persons to protect persons or property, to
prevent the theft or the unlawful taking of goods, wares or merchandise, or the misappropriation or concealment
thereof or of money, bonds, stocks, notes or other valuable documents, papers or articles of value, or to procure the
return thereof, whether or not other functions or services are also performed for hire or reward, or other persons are
employed to assist therein.

Chapter 147: Section 23. Necessity of license; exceptions

Section 23. No person shall engage in, advertise or hold himself out as being engaged in, nor solicit private
detective business or the business of watch, guard or patrol agency, notwithstanding the name or title used in
describing such business, unless licensed for such purpose as provided in section twenty-five.

The provisions of this section shall not apply to an agent, employee or assistant of a licensee, to any
corporation, if its resident manager, superintendent or official representative is a licensee, nor to the following:—

1. A person employed by or on behalf of the commonwealth, including the general court or either of its
branches, any committee of the general court or either of its branches, any special commission required to report to
the general court, any political subdivision of the commonwealth or any public instrumentality, while such person is
engaged in the discharge of his official duties.

2. A charitable, philanthropic or law enforcement agency, duly incorporated under the laws of the
commonwealth, or any agent thereof while he is engaged in the discharge of his duties as such agent; provided, that
such agency is promoted and maintained for the public good and not for private profit.

3. A person employed as an investigator, detective, watchman, guard, patrolman, or employed or assigned
to perform any of the activities described in the definition “watch, guard or patrol agency” or whose duties include
an inquiry into the fitness of an applicant for employment, in connection with the regular and customary business of
his employer and whose services are not let out to another for profit or gain, but only while so acting for his
employer.

4. A credit reporting bureau or agency whose business is principally the furnishing of information as to
business and financial standing and credit responsibility.

5. Investigations as to the personal habits and financial responsibility of applicants for insurance or
indemnity bonds, provided, such investigations do not include other activities described in section twenty-two.

6. An attorney at law in the practice of his profession.

7. Investigations with respect to, or the compilation or dissemination of, any data or statistics pertaining to
any business or industry, by any trade or business association, board or organization, incorporated or
unincorporated, not operated for profit, representing persons engaged in such business or industry, or by any agent
of any such trade or business association while he is engaged in the discharge of his duties as such agent.

8. An insurance adjuster or investigator while acting in such capacity as an employee.
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9. Any trade or business association, board or organization, incorporated or unincorporated, which
furnishes as a service to members thereof, information pertaining to the business and financial standing, credit
responsibility or reputation of persons with whom such members consider doing business; provided, that an
investigation conducted by such association, board or organization shall be no more extensive than is reasonably
required to determine the business and financial standing, credit responsibility or reputation of such person.

10. A person engaged in earning his livelihood by genealogical work and the compilation of family history
while so engaged.

11. A person hired by the owner of a residential dwelling for the limited purpose of inspecting the exterior
of an unoccupied residential dwelling for storm damage.

12. Individuals who are independently and currently licensed by the commonwealth in a profession or field
of expertise, whereby they are exclusively utilized and confined in conducting an investigation to that profession or
field of expertise, inasmuch as the context and extent of their inquiry and investigation does not exceed the
particular area of their profession or field of expertise in which they are independently licensed within the
commonwealth.

Whoever violates any provision of this section shall be punished by a fine of not less than two hundred nor
more than one thousand dollars or by imprisonment for not more than one year, or by both such fine and
imprisonment.

Chapter 147: Section 24. Applications; qualifications of applicants

Section 24. An application for a license to engage in the private detective business or a license to engage in
the business of watch, guard or patrol agency shall be filed with the colonel of the state police on forms furnished by
him, and statements of fact therein shall be under oath of the applicant. Such application shall include a certification
by each of three reputable citizens of the commonwealth residing in the community in which the applicant resides or
has a place of business, or in which the applicant proposes to conduct his business, that he has personally known the
applicant for at least three years, that he has read the application and believes each of the statements made therein to
be true, that he is not related to the applicant by blood or marriage, and that the applicant is honest and of good
moral character. The applicant, or, if the applicant is a corporation, its resident manager, superintendent or official
representative, shall be of good moral character, and, unless such application is for a license to engage in the
business of watch, guard or patrol agency, shall have been regularly employed for not less than three years as a
detective doing investigating work, a former member of an investigative service of the United States, a former police
officer, of a rank or grade higher than that of patrolman, of the commonwealth, any political subdivision thereof or
an official police department of another state, or a police officer in good standing formerly employed for not less
than ten years with the commonwealth, or any political subdivision thereof or with an official police department of
another state.

Section 25. The colonel of the state police may grant to an applicant complying with the provisions of
section twenty-four a license to engage in the private detective business or a license to engage in the business of
watch, guard or patrol agency; provided, however, that no such license shall be granted to any person who has been
convicted in any state of the United States of a felony. No person convicted of a violation of section ninety-nine or
ninety-nine A of chapter two hundred and seventy-two of the general laws shall be granted a license and any license
previously granted to such person shall be revoked.

Such license shall be for one year, shall state the name under which the licensed business is to be conducted
and the address of its principal office, and shall be posted by the licensee in a conspicuous place in such office. Such
name shall be subject to the approval of the colonel of the state police; provided that such name shall not contain the
words “police”, “fire”, nor any name which denotes or implies any association with agencies of the governments of
the United States, the commonwealth or any of its political subdivisions. Failure to comply with the provisions of
this paragraph shall constitute cause for revocation of such license.

The colonel of the state police may annually renew and may at any time for cause, after notice and a
hearing, revoke, any such license. An application for a renewal shall be on a form furnished by the colonel.

Chapter 147: Section 25. License; disqualification of convicts; duration; posting; name of licensee and
approval; renewal and revocation

Section 25. The colonel of the state police may grant to an applicant complying with the provisions of
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section twenty-four a license to engage in the private detective business or a license to engage in the business of
watch, guard or patrol agency; provided, however, that no such license shall be granted to any person who has been
convicted in any state of the United States of a felony. No person convicted of a violation of section ninety-nine or
ninety-nine A of chapter two hundred and seventy-two of the general laws shall be granted a license and any license
previously granted to such person shall be revoked.

Such license shall be for one year, shall state the name under which the licensed business is to be conducted
and the address of its principal office, and shall be posted by the licensee in a conspicuous place in such office. Such
name shall be subject to the approval of the colonel of the state police; provided that such name shall not contain the
words “police”, “fire”, nor any name which denotes or implies any association with agencies of the governments of
the United States, the commonwealth or any of its political subdivisions. Failure to comply with the provisions of
this paragraph shall constitute cause for revocation of such license.

The colonel of the state police may annually renew and may at any time for cause, after notice and a
hearing, revoke, any such license. An application for a renewal shall be on a form furnished by the colonel.

Chapter 147: Section 26. License fees; bond

Section 26. The fee for an original license and for a renewal of any license shall be determined annually by
the commissioner of administration under the provision of section three B of chapter seven for the filing thereof. If a
person fails to apply for a renewal of a license within six months after the expiration thereof he shall pay for a
renewal the fee herein provided for an original license.

Each licensee shall give to the commissioner a bond in the sum of five thousand dollars, executed by the
applicant as principal and by a surety company authorized to do business as such in the commonwealth as surety.
Such bond shall be in such form as the commissioner may prescribe, conditioned upon the honest conduct of the
business of the licensee and the right of any person including the officer of any aggrieved labor union or association,
whether or not incorporated, injured by the wilful, malicious or wrongful act of the licensee to bring in his own
name an action on the bond.

Chapter 147: Section 27. Employment to determine labor conditions or disseminate propaganda; penalty

Section 27. No licensee shall enter, or cause any person to enter, any place of employment for any purpose
having to do with the organizing or organization of employees in said establishment, or any purpose having to do
with hours of labor, wages or salaries paid, or conditions of employment in such establishment or its branches or
subsidiaries or related units, or to disseminate propaganda of any sort among employees in such establishment, or to
be concerned with labor conditions of employees as a group, nor shall any licensee or agent or employee of a
licensee pose as an employee in any such establishment for any of the aforementioned purposes.

Violation of any provision of this section shall be cause for the suspension of such license for not less than
one year, after a public hearing by the colonel of the state police, on written complaint of any aggrieved person, or
the officer of any aggrieved labor union or association, whether incorporated or otherwise.

Chapter 147: Section 28. Assistants; employment; divulgence of information or false report; penalty

Section 28. A licensee may employ to assist him in his business as many persons as he may deem necessary
but shall not knowingly employ in connection with his business in any capacity any person who has been convicted
of a felony or any former licensee whose license has been revoked.

If a licensee falsely states or represents that a person is or was in his employ, such false statement or
representation shall be cause for revocation of his license. Whoever falsely states or represents that he has been a
licensee or employed by a licensee shall be punished by a fine of not less than fifty nor more than five hundred
dollars.

No person shall be employed by any licensee until he shall have executed and furnished to such licensee a
statement under oath setting forth his full name, date of birth and residence; his parents’ names and places of birth;
the business or occupation in which he has been engaged for the three years immediately preceding the date of filing
his statement; and that he has not been convicted of a felony or of any offence involving moral turpitude. Such
statements shall be kept on file by the licensee and furnished to the colonel of the state police on demand.

Any person who is or has been an employee of a licensee and any licensee who divulges to anyone other
than to his employer or as his employer shall direct, except before an authorized tribunal, any information acquired
by him during such employment in respect to any of the work to which he has been assigned by such employer, and
any such employee who wilfully makes a false report to his employer in respect to any such work, shall be punished
by a fine of not more than five hundred dollars or by imprisonment for not more than one year, or both.
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as follows: “The Court has no evidence properly before it as to whether or not MediaSentry has
a license’, how MediaSentry gathers its information® or whether that information is publicly
available®. It therefore declines to reach the issue on this record: the Movant may re-file'® a

motion to strike.” ORDER at footnote 30.

No minor shall be employed as an investigator or guard by a licensee if the use of firearms is required in
the performance of his duties.

Chapter 147: Section 30. Prohibited acts; penalty

Section 30. No licensee nor any of his employees shall knowingly:—

1. Incite, encourage or aid any person who has become a party to any strike to commit any unlawful act
against any person or property.

2. Incite, stir up, create or aid in the inciting of discontent, or dissatisfaction among the employees of any
person with the intention of having them strike.

3. Interfere with or prevent lawful and peaceful picketing during strikes.

4. Interfere with, restrain or coerce employees in the exercise of their right to form, join or assist any labor
organization of their own choosing.

5. Interfere with or hinder lawful or peaceful collective bargaining between employers and employees.

6. Pay, offer or give any money, gratuity, consideration or other thing of value, directly or indirectly, to any
person for any verbal or written report of the lawful activities of employees in the exercise of their right to organize,
form or assist any labor organization and to bargain collectively through representatives of their own choosing.

7. Advertise for, recruit, furnish or replace, or offer to furnish or replace for hire or reward, within or
without the commonwealth, any skilled or unskilled help or labor, armed guards, other than armed guards
theretofore regularly employed for the protection of payrolls, property or premises, for service upon property which
is being operated in anticipation of or during the course or existence of a strike.

8. Furnish armed guards upon the highways for persons involved in labor disputes.

9. Furnish or offer to furnish to employers or their agents, any arms, munitions, tear gas implements or any
other weapons.

10. Send letters or literature to employers offering to eliminate labor unions.

11. Advise any person of the membership of an individual in a labor organization for the purpose of
preventing such individual from obtaining or retaining employment.

Whoever violates any provision of this section shall be punished by a fine of not less than two hundred nor
more than one thousand dollars or by imprisonment for not less than six months nor more than one year, or both.

7 In fact, plaintiffs admitted on the record that MediaSentry received a cease and desist letter from the
Commonwealth in their opposition to Does’ Supplemental Brief and did not deny that MediaSentry was unlicensed.
Plaintiffs only argued that MediaSentry did not need a license and that MediaSentry responsed to the C&D letter and
thought the charges would be resolved in MediaSentry’s favor

8 The record on Does’ motion to quash indicates that MediaSentry uses specialized, proprietary software methods to
peer into students’ computer files and generate a list of music files allegedly available for at least MediaSentry to

copy.

9 Plaintiffs claimed in their Opposition to Does’ Supplemental Memorandum that there was no private investigation
and thus no license was required because the information MediaSentry gathered is “public information.” Plaintiffs
imply that private investigators only need a license when they are surreptitiously obtaining confidential, non-public
information. In fact, private investigators provide a service in knowing how and where to find information which
anyone can find, if they know where and how to look. Furthermore, MediaSentry used special methods to identify
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The ORDER is unclear as to whether the MediaSentry authorized downloads established
the requisite actual copying element of infringement of the distribution right required in this
Circuit by Latin Amer. Music Co. According to footnote 33 of the ORDER, the Court did not
decide whether those downloads can constitute direct evidence of actual infringement. Although
extensively briefed by the parties, the Order did not distinguish, or even cite this District’s own
Resnick™* decision which held that authorized copying absolutely can not constitute direct
evidence of actual infringement.

According to Resnick, when the person making copies has been authorized by the
copyright holder there is no direct infringement; and such direct infringement must be shown in
order to make out a claim under a contributory or vicarious infringement theory according to
Latin Amer. Music Co. Clarification as to why Resnick was not followed is requested.

The Court correctly applied a prima facie standard which “require[d] plaintiffs to adduce
evidence showing that their complaint and subpoena are more than a mere fishing expedition.”
However, the Order treated the authorized copying in a twisted way to find an inference due to
statistical probability that a real, unauthorized infringement could have occurred: “The Court
need not now decide the precise nature of the evidence MediaSentry gathered. * * *[even if] the

investigator’s download can [not] be a perfected infringement, the downloads are [] relevant []

particular files at particular IP addresses at particular instants, record the data automatically, and process the data in
a proprietary way. MediaSentry’s activities went far beyond merely gathering public information. As explained in
the Supplemental Memorandum, most computer users do not even know that they are “sharing” files, i.e., that their
files are “available” for copying by others, so the files they store on their computers are hardly “public information.”
See Does’ Reply to said Opposition to Does’ Supplemental Brief, paragraph D.2

10 Movant had not previously moved to strike the Linares declarations, although in its Reply to Plaintiffs’
Opposition to Doe’s Supplemental Memorandum of Law, Movant said “If Linares made a false statement in his
Declaration, the entire Declaration, which was the basis for granting expedited discovery, should be stricken.”
Reply, sec. D.1 on p. 4.

11 Resnick v. Copyright Clearance Center, 422 F. Supp .2d 252, 259 (D. Mass., 2006)
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for * * * demonstrating that such infringement was technically feasible, thereby demonstrating
that distributions could occur.” Order, Page 41. The false Linares declarations and the illegally
obtained MediaSentry evidence are not necessary to demonstrate that infringement was
technically feasible. But technical feasibility does not prove that any file was actually copied. It
is technically feasible that the Court itself could reproduce copyrighted matter on a photocopier
without permission, and millions of such illegal copies are made every day by others, which
following the rationale of the ORDER, would lead to a “statistically reasonable inference” that
illegal photocopies are being made by the Court, but that does not mean that the Court actually
did so. By storing hundreds of copyrighted books in its chambers and having a nearby
photocopier, the Court “has completed all the necessary steps,” but can a “reasonable fact finder
infer” that infringement “actually took place”? See Order, pp. 26, 42.
The Court did not comment Movants’ technical explanation on the record that it is much
more likely than not that a particular file was not downloaded:
“First, their files may have been uninteresting to others; second, many other members of
the P2P networks may have had the same files “available” at the same time and so those
wanting copies might have had a choice of dozens of computers from which to copy the
particular file. Third, usually several instances of the same file are available over P2P
networks from several sources at the same time in which case the requesting computer
obtains tiny parts of each file from each of the sources rather than making a complete
copy of a file from a single source, which is a P2P design feature to improve the speed of
file transfers.” Supp. Memo re Motion to Quash, fn. 5.
Plaintiffs did not deny this technical explanation in their Reply to the Supp. Memo and so
it should be considered as admitted.
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According to the ORDER, page 1, 2" paragraph, “plaintiffs have alleged that each
defendant “shared” many, many music files - - at least 100, and sometimes almost 700. See * *
* Linares Decl. * * * attesting to the veracity * * *.” Attached as Exhibit B are the actual lists of
copyrighted files found by MediaSentry for each Doe in Arista v. Does 1-21, case 1:07-cv-
10834-NG, collectively Ex. A of Doc 1-2, showing no more than ten copyrighted files copied by
plaintiffs’ agent, MediaSentry, for any particular Doe. The Court relied very heavily on the
number of files since the next sentence of the ORDER, referring to the at least 100 files,
sometimes up to 700, allegation, said

“that evidence supports an inference that defendants participated in the peer-to-

peer network precisely to share*? copyrighted files. The evidence and allegations,

taken together, are sufficient to allow a statistically reasonable inference that at

least one copyrighted work was downloaded at least once. That is sufficient to

make out a prima facie case [that an unauthorized party made the copy necessary

under Latin Amer. Music Co. to demonstrate distribution infringement.]”

The Court did not cite any declaration or pleading or any other authority for its
“statistically reasonable inference” theory, but clearly it was based on the false statements
attested to by Linares that as many as 700 of plaintiffs’ copyrighted music files were found on
each Doe computer by MediaSentry. If the Court is relying on statistics rather than on evidence,
then the fact that only 1/70" of the number of files were found, i.e., only 10 rather than 700,
should infer the opposite of what the Court concluded.

Furthermore, the Court apparently found intent on the part of the Does (“defendants

participated in the peer-to-peer network precisely to share copyrighted files,” supra), while

12 apparently finding intent without explicitly stating so.
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ignoring the RIAA’s own testimony before the Federal Trade Commission on November 15,
2004, cited and quoted in earlier pleadings by Movants, as follows:
“P2P services often configure their software to share content by default. What
users do not know is that they may be sharing their tax returns, financial records,
health records, business records, email, and other personal and private material®.
* * * P2P software may, upon installation, automatically search a users entire
hard drive for content. Continuing sharing of personal information is hard to
avoid and is facilitated by confusing and complicated instructions for designating
shared items. A study by * * * HP Laboratories showed that the “majority of
users . . . were unable to tell what files they were sharing, and sometimes

incorrectly assumed they were not sharing any files when in fact they were

sharing all files on their hard drives. Peer-to-Peer File-Sharing Technology:

Consumer Protection and Competition Issues, P2P File-Sharing Workshop

[Federal Trade Commission] — Comment, P034517, pp. 8-9.

In finding intent by Does to have an unauthorized parties make copies of their files, the
Court apparently gave more weight to the false Linares statement about 700 of plaintiffs’
copyrighted files being made “available” in some cases than to the RIAA’s own testimony which
negatives any inference of intent. The Court was apparently unaware of the Exhibits to the
Complaints which listed only 10 of plaintiffs’ copyrighted files per Doe.
CONCLUSION
For the foregoing reasons, the Linares declarations filed in support of ex parte motions

for expedited or immediate discovery should be stricken, the orders based on such motions

13 and, of course, legal music files
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should be vacated, and the Order of March 31, 2008, should be reconsidered and revised in view
of the rejection of the MediaSentry evidence and striking of the Linares declarations, lack of
evidence to support the statistical inference theory on which the Order was based, and lack of
briefing on the statistical inference theory. The Court should also follow this District’s Resnick
precedent to the extent that it is contrary to the Sony Music opinion of a district judge in New
York, and should reconsider its novel and unprecedented statistical inference theory.

The Court is also reminded of the uncontroverted evidence that plaintiffs are only seeking
each Doe name so that they can extort thousands of dollars from each of them, not to seek a trial
since they have no evidence of infringement.

Respectfully submitted,

JOHN DOE
By its Attorneys

Dated April 9, 2008 /s/ Raymond Sayeq
Raymond Sayeg, BBO #555437
DENNER PELLEGRINO, LLP
Four Longfellow Place, 35" Floor
Boston, Massachusetts 02114
(617) 742-1184
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CERTIFICATE OF SERVICE
I hereby certify that this document filed through the ECF system and will be served

electronically to the registered participants identified on the Notice of Electronic Filing (NEF)

and paper copies will be served on those indicated as non-registered participants.

/s/ Raymond Sayeq
Denner Pellegrino LLP
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