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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SONY BMG MUSIC ENTERTAINMENT, )
et al. ) :
) Case No. 2:08 CV 01200 WY
Plaintiffs, ); :
)
V. ' )
DENISE CLOUD, ) o 10070
)
Defendant. )
)

UNITED STATES OF AMERICA’S ACKNOWLEDGMENT OF CHALLENGE TO THE
CONSTITUTIONALITY OF AN ACT OF CONGRESS
MOTION FOR TIME TO DETERMII\&}NI];‘ INTERVENTION IS APPROPRIATE

The United States of America hereby submits this Acknowledgment of Challenge to the
Constitutionality of an Act of Congress and Motion for Time fo Determine if Intervention Is
Appropriate, and moves the Court to grant it time to determine if intervention is appropriate, and
in support thereof, states as follows:

1. On or about October 29, 2008, Defendant filed a motion to dismiss Plaintiff’s
complaint in the above-captioned case for failure 1o state a claim upon which relief can be
granted. In the brief submitted in support of that motion, Defendant challenged the
constitutionality of 17 U.8.C. § 504(c), the statutory damages provision of the Copyright Act.
Dkt. No. 28 at 5-7. Specifically, Defendant asserted that the statute authorizes statutory damages
that exceed any actual damages suffered to a degree that violates the Due Process Clause of the

Fifth Amendment and the Excessive Fines Clause of the Eighth Amendment to the U.S."

Constitution, Id.
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2. Federal Rule of Civil Procedure 5.1(a) establishes that a party challenging the
constitutionality of a federal statute must notify the Court and the United States of such a
challenge. See Fed, R. Civ, P, 5.1(a) (“A party that files a pleading, written motion, or other
paper drawing into question the constitufionality of a federal or state statute must promptly (1)
file a notice of constitutional question stating the question and identifying the paper that raises it .
. . and (2) serve the notice and paper on the Attorney General of the United States if a federal
statute is challenged.”),”

3. Under Federal Rule of Civil Procedure 5.1(c), “[ulnless the court sets a later time,
the attorney general may intervene within 60 days after the notice [of constitutional question} is
filed or after the court certifies the challenge, whichever is earlier,” To date, there has been
neither a filing of a notice of constitutional question by Defendant with the Court nor a
certification to the Attorney General by the Court. Therefore, the time within which the United
Stateé can intervene in this action has not yet begun to elapse,

4. The United States is currently in the process of determining whether to intervene
in this matter to defend the constitutionality of the statutory damages provision of the Copyright
Act, See 28 U.5.C. § 2403 (authorizing the United States to intervene in any federal court action
in which the constitutionality of an Act of Congress is drawn into question). Under Department
of Justice regulations, the approval of the Solicitor General is required for the United States to
intervene to defend the constitutionality of a federal statute. See 28 C.F.R. § 0,21 (“The Selicitor
General may in consultation with each agency or lof;ﬁ;:ial concerned, authorize intervention by the
Government in cases involving the constitutionality of acts of Congress.”). The processof

obtaining approval to intervene generally takes several weeks. In this instance the press of



B2-16-"09 12:26 FROM-Lawrence E. Feldman 215-885-3503 T-789 POB3/BB6 F-781

business on government counsel in other litigation and the assumption of office of a new
solicitor General necessitate additional time to complete the approval process,

5. Accordingly, the United States respectfully moves that it be allowed until March
25,2009 to file a motion to intervene and to file a brief regarding the constitutionality of 17
U.5.C. § 504(¢c). If the United States decides not to intervene or participate before March 25,
2009, it will notify the Court promptly.

6. The United States understands that this Court may reach a final decision on the
pending motion without reaching the merits of the constitutional questions, The United States
also understands that Federal Rule of Civil Procedure 5.1(c) states that “[b]efore the time to
intervene expires, the court may reject the constitutional challenge, but may not enter a final
judgment holding the statute unconstitutional.” Should this Court reach a final decision on the
pending motion without reaching the merits of the constitutional questions or should it uphold
the statute’s constitutionality before the United States has made a decision on whether it will
intervene, it will becqrﬁe unnecessary for the United States to intervene,

7. Counsel for Plaintiffs and Defendant Have been informed of this motion. Counsel

for both parties do not oppose the motion.
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Dated: February 13, 2009 Respectfully submitted,

MICHAEL F. HERTZ
Acting Assistant Attorney General

LAURIE MAGID
Acting United States Attorney

JAMES I. GILLIGAN
Agsgistant Branch Director

, Y 2 i,
JOAIN GRIFFITHS (DC Bar No. 449234)
Assistant Branch Director
U.8. Department of Justice
Civil Division, Federal Programs Branch
20 Massachusetts Ave,, NW, Room 6142
Washington, D.C. 20530
Tel: (202) 514-4652
Fax: (202) 616-8460
Email: john.griffiths@usdoj.gov

Counsel for the United States of America
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CERTIFICATE OF SERVICE

I hereby certify that on February 13, 2009, a true and correct copy of the foregoing United
States of America’s Acknowledgment of Challenge to the Constitutionality of an Act of
Congress and Motion for Time to Determine if Intervention Is Appropriate was served via
Federal Express on the following;:

Counsel for Plaintiff Counsel for Defendant ,

Geoffrey L. Beauchamp, Esq. (No. 40380) Lawrence E. Feldman, Esq. (No, 32515)
Geoffrey L, Beauchamp, P.C, Lawrence E. Feldman & Associates, LLP
1015 York Road 432 Tulpehocken Ave.

Willow Grove, PA 19090 Elking Park, PA 19027

Tel:  (267) 781-0615 Tel:  (215) 885-3302

Fax: (215) 706-0895 Fax: (215)885-3303

Email; GLBLaw(@comeast.net ‘ Email: leflaw@leflaw.org

ot 2 Jif el

JOHN GRIFFITHS
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

SONY BMG MUSIC ENTERTAINMENT,
et al. :
Case No. 2:08 CV 01200 WY
Plaintiffs,

DENISE CLOUD,

)
)
)
)
)
\Z )
)
)
)
Defendant, )

)

ORDER
This matter is before the Court for consideration of United States of America’s Motion
 for Time to Determine if Intervention Is Appropriate. In consideration thereof, the Motion is
GRANTED, and it is hereby

ORDERED that the United States may intervene in this action until March 25, 2009.

The Honorable William H. Yohn, Jr.
United States District Court Judge



