No. 09-1090

United States Court of Appeals
For the First Circuit

IN RE: SONY BMG MUSIC ENTERTAINMENT;
WARNER BROS. RECORDS, INC.;
ATLANTIC RECORDING CORPORATION;
ARISTA RECORDS LLGC;

AND UMG RECORDINGS, INC.

PETITIONERS

ON PETITION FOR EXTRAORDINARY WRIT TO THE UNITED STATES
DISTRICT COURT FOR THE DISTRICT OF MASSACHUSETTS

District Court Case No. 07-11446-NG (D. Mass.)
(Consolidated with District Court Case No. 03-11661-NG (D. Mass.))
Hon. Nancy Gertner, United States District Judge, presiding

BRIEF AMICUS CURIAE OF COURTROOM VIEW NETWORK IN SUPPORT
OF RESPONDENT AND AFFIRMANCE OF DECISION BELOW

Jonathan Sherman (admission pending)
Dean Kawamoto (admission pending)
Melissa Felder (admission pending)
BOIES, SCHILLER & FLEXNER LLP
5301 Wisconsin Avenue, N.W.
Washington, D.C. 20015

(202) 237-2727

Counsel for Amicus Curiae
Courtroom View Network

Dated: January 29, 2009

Blanchard Press, Inc., Boston, Mass - Law Printers (617) 426-6690



CORPORATE DISCLOSURE STATEMENT

The undersigned counsel of record provides the following statement under
Fed. R. App. P. 26.1: Amicus Curiae Courtroom View Network [dba] Courtroom
Connect states that it has no parent corporation and that no publicly held

corporation owns 10% or more of its stock.



TABLE OF CONTENTS

CORPORATE DISCLOSURE STATEMENT ...cccoiiiiiiiiiiiiieeeeeeeee e 1
TABLE OF AUTHORITIES ....cooiiiiiiiii et 111
INTRODUCTION AND STATEMENT OF INTEREST OF

COURTROOM VIEW NETWORK ..ot 1
STATEMENT OF ADDITIONAL FACTS RELEVANT TO BRIEF

AMICUS CURIAE ...ttt 3
ARGUMENT L.t e e e e e e e 6

JUDGE GERTNER CORRECTLY HELD THAT LOCAL RULE

83.3 GRANTS JUDGES THE DISCRETION TO PERMIT THE
RECORDING AND BROADCASTING OF DISTRICT COURT
PROCEEDINGS ...ttt e 6

A. The Text and Structure of Rule 83.3 Make Clear That District
Courts Have the Discretion to Permit Broadcasting and Recording of

District Court Proceedings.........coovviis ciiiiiiiiiiiiii i, 6
The Unambiguous TeXt .............coueeeeeeuueeeieeaaeeeeeieiiiiieieeeeeeeeenns 7
Petitioners' Rewrites and Surpuslage .................cccccceeeeeeunnn... 8

Other Courts and the Conference Have Shown That
Writing a Ban on Coverage of all Adversarial
Proceedings is Not a Complicated Task...............cccouvveeveeeennnn. 9

Petitioners' Reading Defies Common Sense............................ 10
B. District Courts are Entitled to a “Special Degree of
Deference” in Interpreting Their Own Rules and are Best Situated to

Exercise Their Discretion to Permit Coverage of Adversarial
ProCEeAINGS...ceiiiiiiieeiiiiieeee e 12

CONCLUSION ...t e e 15

il



TABLE OF AUTHORITIES

Cases

In re Bushkin Associates, Inc., 864 F.2d 241, 245 (1st Cir. 1989)......ccccevvrrnrnnnnnnn 14
Chandler v. Florida, 449 U.S. 560 (1981) ....covviviiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeee 15
C.K. Smith & Co. v. Motiva Enterprises, 269 F.3d 70, (1st Cir. 2001).................... 8
E*Trade Financial Corp. v. Deutsche Bank AG, 582 F. Supp. 2d 528

(S.DNLY . 2008) ettt ettt ettt et e et e et e e atees 5
Hearst v. Justices of the Superior Court, No. SJ-96-0047 (Mass. Feb. 1, 1996)......4
In re Jarvis, 53 F.3d 416 (15t Cir. 1995) ...uuuuunii e 6
Johnson v. Louisiana, 406 U.S. 366 (1972) ... 13
Koon v. United States, 518 U.S. 81 (1996) ......oouvvvririieiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeen 12
Lopez-Soto v. Hawyek, 175 F.3d 170 (1st Cir. 1999) ....ovvvviviiiiiiiiiiiiiieeeeeeee 8,9
Marisol v. Giuliani, 929 F. Supp. 660 (S.D.N.Y. 1996).......ccuuumiinininninnnnns 5
Morales v. Sociedad Espanola De Auxilio Mutuo y Beneficencia,

524 F.3d 54 (1St Cir. 2008). .eeeoueiieeiiiieeeitie ettt ettt e e 7
Nebraska Press Ass’n v. Stuart, 427 U.S. 539 (1976) .....covveeererereeeeereeeeieeeereeeeennnn, 15
New State Ice Co. v. Liebman, 285 U.S. 262 (1932) ....oovvrrvereiiiiiiiiiieieeeeeeeeeeeeeeeene. 13
Petitioning Creditors of Melon Produce v. Braunstein,

112 F.3d 1232 (15t Cir. 2007) ceeeeieeeiiie ettt 10
Plumley v. Southern Container, Inc., 303 F.3d 364 (1st Cir. 2002).........cceevvnnnnene. 6
Reiter v. Sonotone Corp, 442 U.S. 330 (1979) ..couvimiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeee 7

il



Scotchtown Holdings LLC v. Town of Goshen,

No. 08-cv-4720 (S.D.N.Y. Dec. 11, 2008) .....ceirriiiiiiiiiiiniiieeeiiieeeiiee e 5
United States v. Horn, 29 F.3d 754 (1st Cir. 1994) ... 6
United States v. Merric, 166 F.3d 406 (1st Cir. 1999)...................l. 5
United States v. Parilla-Tirado, 22 F.3d 368 (1st Cir. 1994). ............................... 12
United States v. Cassiere, 4 F.3d 1006 (I1st Cir. 1993)..................ccl. 12
In re Zyprexa Products Liability Litigation, Case No. 04-md-1596,

2008 WL 1809659 (E.D.N.Y. March 4, 2008).......c.ceeerrrreerniieeeniieeeieeeeeee 5,14
Statutes
28 U.S.C. § 2071() ceeeuereeeiiiee ettt ettt et e et e ettt e st e e et eeeanee e 5

Federal Rules of Procedure

Fed. RCAPDP. P.29(D) 1
Fed. R. Civ. P.83(@)(1) .cuierieeiieceeceeeeeeeeee ettt 3,5,13
Fed. R Crim. P. 53 e 5

District Court Rules

NLD. €Al R. 773 oo e s e seees e eeeeees e eeseees e seees e s eese e 10
S.D. €Al R. 83.7(C) werverreeeeeeeeeseeeeseeeseeeeeseeeseeeseeseseesseeseseesseeeeseesseeeeseees e eeseesseens 10
D. DL R. 832 eeee e ee e e s eeee s es e e s e eee e 10
MLD. FIa. R 4.1 L oo es e e s e ees e 10
D. HAW. R. 83,81 oot eeeee e eeeeees e eeeeees e eeseees e ee s es e eseees s s ees e seeeeee 10
ND. I R 83.3 oo eeee e see s eeseees e eee e eeseee s eeseess e e s eese e 10

v



N.D. Ind. R 834 e 10

S.D.Ind. R. 83,3 e e 10
DL Mass. R. 83,3 e e e e passim
E.D. MicCh. R. 83.31(C) weeeeeiiiiiieiiiiiiitee ettt e 10
E.D. Mo0. R.83-13.02 ..ottt e 10
D. Mont. R. 8310 10
EDN.Y. & SDINY. R. L8 et 5,13, 14
E.DINLC. RUB3.0 ettt e 10
N.D. OKIa. R. 3.3 e e e 10
E.D. Pa. R. 83 e e 10
D.P.R. RSB0 o 10
N.D. Tex. R. 83,18 Lo, 10
E.D. VA, R. 833 et e 10

State Court Rules

Mass. Sup. Jud. Ct. R, 1119 4

Legislative History

House Rep. N0. 99-422 (1985) .o 13



CORPORATE DISCLOSURE STATEMENT

The undersigned counsel of record provides the following statement under
Fed. R. App. P. 26.1: Amicus Curiae Courtroom View Network [dba] Courtroom
Connect (a California corporation) states that it has no parent corporation and that

no publicly held corporation owns 10% or more of its stock.



INTRODUCTION AND STATEMENT OF INTEREST OF
COURTROOM VIEW NETWORK

Amicus Curiae, Courtroom View Network (“CVN”), is an independent media
organization that provides unedited, gavel-to-gavel coverage of court proceedings to
subscribers over the internet.' CVN has covered over 200 proceedings, including
trials and some of the most prominent civil litigation in the United States. (Docket
#719 [Shin Decl. at § 4]) CVN’s purpose is no different than that of the press
generally: to provide information about courts and proceedings as accurately as
possible. But it does this through the unique emerging opportunities afforded by
the internet. CVN’s subscribers vary by proceeding—and can include, for
example, only parties; interested groups, such as the shareholders of a party; and
members of the public, who subscribe to CVN proceedings. (Id. at § 3) The
internet provides a particularly effective model to reach these persons (e.g.,
financial analysts, class members, lawyers and in-house counsel located across the
country or globe in MDL proceedings).”

At the heart of this proceeding is whether the Rules of the district court bar

the continued, deliberate, and judicious evolution of this phenomenon—in every

1

CVN respectfully submits this brief pursuant to this Court’s January 21,
2009 Order and Fed. R. App. P. 29(b), accompanied by a motion for leave to file
pursuant to the January 21 Order.

2 In light of CVN’s interest in the interpretation of Rule 83.3, CVN
respectfully requests that it be given permission to participate in oral argument, and
CVN has submitted herewith a motion seeking permission to do so.



case in the District of Massachusetts that such stakeholders wish to observe. CVN
seeks to persuade this Court that it should not, and indeed may not, construe Local
Rule 83.3 to bar cameras in all adversarial judicial proceedings. Rule 83.3 is
unambiguous in creating two exceptions to the general prohibition in the Rule.
One covers activity “specifically provided in these rules”; the other covers activity
that 1s permitted “by order of the court.” Petitioners’ argument that the phrase “by
order of the court” is limited to only those activities set forth in one subsection of
the Rule is flawed because it: (i) reads language into the Rule that is not there; (i1)
renders superfluous language that is there; (ii1) ignores language from analogous
rules that do unambiguously bar cameras in adversarial proceedings; and (iv)
makes absolutely no sense.

Indeed, under Petitioners’ reading, Rule 83.3 renders impermissible routine
uses of audio-visual technology that take place every day in adversarial
proceedings—including the use of security cameras in courtrooms; media overflow
rooms; audio broadcasts of proceedings to law clerks in chambers; video or audio
conferencing in complex cases; even the display of an allegedly defamatory

) . . 3
broadcast at i1ssue in a defamation case.

Rule 83.3(a) provides in pertinent part (see Addendum at 1 for full text):

(a) Recording and Broadcasting Prohibited. Except as specifically
provided in these rules or by order of the court, no person shall take
any photograph, make any recording, or make any broadcast by radio,
television, or other means, in the course of or in connection with any



This Court has repeatedly accorded greater deference to a district court’s
interpretation of its own local rules than of statutes. Judge Gertner’s interpretation of
the local rule 1s correct and should be afforded deference. And if Judge Gertner’s
interpretation of Rule 83.3 is inconsistent with the views of a majority of the judges
of the District of Massachusetts, those members can revise the Rule; if the views of
the entire Court are inconsistent with those of the First Circuit Judicial Council, it is
empowered to “modify or abrogate” the Rule. See Fed. R. Civ. P. 83(a)(1). Given
this remedial framework, an extraordinary writ is insupportable—quite apart from
Petitioners’ failure to have shown irreparable injury,” see note 15 infra—where this
Court must find Judge Gertner’s interpretation to be not only erroneous but “palpably
erroneous” n order to grant the Petition.

STATEMENT OF ADDITIONAL FACTS
RELEVANT TO BRIEF AMICUS CURIAE

The history of cameras in the federal and state courts is set forth in detail in

Defendant’s Motion to Admit the Internet filed in the district court. (# 718) We

proceedings in this court, on any floor of any building on which
proceedings of this court are or, in the regular course of the business
of the court, may be held . . . .

! Petitioners’ denunciation of CVN as conspiring with “Defendant and his

counsel” (Petition at 6) to advance one party’s cause, is reckless and unfounded
rhetoric. CVN has no interest in the outcome of the underlying case—indeed CVN
did not even appear below and does not necessarily agree with the conditions
enumerated by the Court for imposing coverage—but most assuredly has an interest
in ensuring the proper reading of Rule 83.3.



highlight these key matters:

First, cameras have become a fixture in the trial courts of 43 states, and
numerous studies have been conducted to evaluate their effects on the judicial
process. (#720 [Nesson Decl. Exs. 1-2, 4-9, 23]) For example, following a
successful pilot program in the 1980s, the Commonwealth of Massachusetts
adopted a rule allowing cameras to cover state court proceedings. See Mass. Sup.
Jud. Ct. R. 1:19 (Addendum at 7) That rule remains in effect to this day. See
Hearst v. Justices of the Superior Court, No. SJ-96-0047 (Mass. Feb. 1, 1996)
(“The circumstances of People v. Simpson in California should not be permitted to
influence the operation of our Massachusetts rule.”). (#720 [Nesson Decl. Ex. 3])

Second, the federal judiciary has experimented with cameras. It initially did
so through a pilot program that authorized coverage of cases in several federal
courts (including in the District of Massachusetts). (#720 [Nesson Decl. Exs. 5, at
104; 7])° The results of the pilot program were favorable, and the Judicial
Conference’s Case Management Committee—charged with evaluating the
program—recommended making coverage permanent in all civil proceedings.
(#720 [Nesson Decl. Ex. 8]) The Conference “declined to approve” the
recommendation. (#720 [Nesson Decl. Exs. 9, at 47; 10])

Finally, and despite the Conference’s opposition, several federal courts (nine

i The program lasted from 1991 to 1994 and involved coverage of over 50

trials and other proceedings. (#720 [Nesson Decl, Ex. 7 at 5)



of them) continue to have rules that permit the discretionary exercise of authority
to permit cameras in adversarial proceedings. Thus, federal courts in New York,
notwithstanding the policy of the Conference, have permitted coverage under the
Rule in force in those localities.® E.D.N.Y. & S.D.N.Y. R. 1.8. They have done so
over the objections of parties, for trials, e.g., E*Trade Financial Corp. v. Deutsche
Bank AG, 582 F. Supp. 2d 528 (S.D.N.Y. 2008); evidentiary hearings, In re
Zyprexa Products Liability Litigation, Case No. 04-md-1596, 2008 WL 1809659
(E.D.N.Y. March 4, 2008); and oral arguments. E.g., Scotchtown Holdings LLC v.
Town of Goshen, No. 08-cv-4720 (S.D.N.Y. Dec. 11, 2008) (Addendum at 3)’

These rulings have not precipitated a “flood of applications,” as Petitioner

6 In response to the first of these rulings, Marisol v. Giuliani, 929 F. Supp.

660 (S.D.N.Y. 1996), the Conference approved a resolution “to strongly urge each
circuit judicial council to adopt” Conference policy banning cameras, and to
“abrogate any rules of court” that conflict with that policy. (#720 [Nesson Decl.
Ex. 12]) To our knowledge, no circuit judicial council has done so.

7 Much of the Petition seeks to rely on Conference policy to provide guidance

in passing upon whether Rule 83.3 permitted Judge Gertner to act at all. But the
unambiguous language of the Judiciary Code, and the case law, have made clear
that this is not up for dispute. In the absence of a federal rule of procedure, district
courts have the authority to enact their own rules, see 28 U.S.C. § 2071(a), and
only a majority of judges on the district court or the First Circuit Judicial Council
have the power to amend or abrogate these rules. Here there is no applicable
federal rule, compare Fed. R. Crim. P. 53, and Rule 83.3 is the only rule of court in
Massachusetts covering this subject matter. It, not the Conference, grants authority.
See Fed. R. Civ. Proc. 83(a)(1); In re Zyprexa Products Liability Litigation, 2008
WL 1809659, at *1 (“The position of the Judicial Conference . . . does not bind
federal district courts.”); accord United States v. Merric, 166 F.3d 406, 412 (1st
Cir. 1999).



posits—we are aware of approximately 40 applications having been made since
1996—and there is no record of coverage undermining the administration of justice
or otherwise causing injury, let alone irreparable injury that could justify an
extraordinary writ vacating the trial court’s exercise of discretion.

ARGUMENT

JUDGE GERTNER CORRECTLY HELD THAT LOCAL RULE 83.3
GRANTS JUDGES THE DISCRETION TO PERMIT THE RECORDING
AND BROADCASTING OF DISTRICT COURT PROCEEDINGS

To justify a writ of mandamus or prohibition, Petitioners must demonstrate
both that they face a “special risk of irreparable harm,” and that the Court’s order
is “palpably erroneous.” United States v. Horn, 29 F.3d 754, 769 (1st Cir. 1994).
That standard of review is of particular importance here, given the Petitioners’
emphasis on the Conference’s policy views, because this Court has long held that
“a special degree of deference—above and beyond the traditional standards of
decisionmaking and appellate oversight—attaches to a court’s interpretation of its
own local rules.” In re Jarvis, 53 F.3d 416, 422 (1st Cir. 1995) (Selya, J.)
(emphasis added). Under either that appropriately extra-deferential standard of
review, or even under the standard that would apply to construction of statutory

language outside the local rule context,® Judge Gertner’s determination that Rule

s “[I]n plotting the contours of a statute, courts must look first to its language

and structure.” Plumley v. Southern Container, Inc., 303 F.3d 364, 369 (1st Cir.
2002) (Selya, J.). “If, after employing all the traditional tools of construction, the



83.3 accords her discretion to permit recording or broadcasting is not erroneous—
let alone “palpably erroneous.”
A. The Text and Structure of Rule 83.3 Make Clear That District
Courts Have the Discretion to Permit Broadcasting and
Recording of District Court Proceedings
The Unambiguous Text. Rule 83.3 comprises four separate subsections
(83.3(a)-83.3(d)). (Addendum at 1) Subsection 83.3(a) bars recording and
broadcasting “except” in two categorical circumstances: “Except as specifically
provided in these rules [Category One] or by order of the court [Category Two].”
(emphasis added).”  Subsections 83.3(b)-(d) straightforwardly enumerate the
exceptions “specifically provided in these rules,” none of which are at issue here.
Rule 83.3(a) thus permits not only certain enumerated exceptions to the general
prohibition on broadcasting and recording but also expressly provides a catch-all
provision—*“by order of the court” [i.e. the Category Two exception]—that permits

the Court to exercise discretion under other circumstances.

Judge Gertner’s straightforward interpretation of Rule 83.3(a) is consistent

statute’s text seems unambiguous and the ordinary meaning of that unambiguous
language yields a reasonable result, the interpretive odyssey is at and end.”
Morales v. Sociedad Espanola De Auxilio Mutuo y Beneficencia, 524 F.3d 54, 57
(1st Cir. 2008), cert. denied, 2009 WL 56203 (Jan. 12, 2009).

’ As Judge Gertner recognized (Order at 5), the use of the disjunctive “or” in

Rule 83.3(a) signifies the two separate and alternative categories of exceptions.
See Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979) (“[T]erms connected by
the disjunctive [should] be given separate meanings, unless context dictates
otherwise.”).



with the well recognized power of courts to control the proceedings before them—
in this case by permitting cameras to cover an oral argument. (Order at 5)
Petitioners’ Rewrites and Surplusage.  Petitioners argue that the
“except[ions] specifically provided in the rules” (Category One) apply to court
reporters (83.3(b)) and dictation equipment in the clerk’s office (83.3(d)); and that
“by order of the court” (Category Two) applies specifically and only to
preservation of evidence or ceremonial proceedings (83.3(c)). (Petition at 10-12)
Despite its plain text, Petitioners in effect claim that the first dependent clause in
Rule 83.3(a) actually means the following: “Except as specifically provided in

these rules, including as set forth in subsections (b) and (d) below or by order of

the court as permitted in_subsection (c) below, no person shall take any

photograph . . . .” Rule 83.3 simply does not say that—and there is no basis for
Petitioners to rewrite the Rule to support their desired interpretation. '’

Petitioners contend that the use of the phrase “may permit” in Rule 83.3(c)
modifies—and delimits—the exception permitting entry of an “order of the court”
set forth in Rule 83.3(a). (Petition at 11) This too makes no sense, grammatically
or logically. Rule 83.3(c) is self-executing—its language is all that is needed for a

court to permit the use of recording devices for preserving evidence, perpetuating a

10 E.g., Lopez-Soto v. Hawyek, 175 F.3d 170, 173 (1st Cir. 1999) (“Courts have
an obligation to refrain from embellishing statutes by inserting language that
Congress opted to omit.”); C.K. Smith & Co. v. Motiva Enterprises, 269 F.3d 70,
77 (1st Cir. 2001) (same).



record, or recording investiture, ceremonial, or naturalization proceedings. No
separate authorization of an “order of the court” is required. More to the point,
nothing in Rule 83.3 suggests that the only “order[s] of the court” permitted are
those that may be issued to permit the proceedings listed in Rule 83(c).

This is so for two reasons. First, as Petitioners acknowledge, it is a “familiar
canon of construction that each word and phrase of a statutes or rule must be given
effect.” (Petition at 12 (citing authorities)) But Petitioners’ interpretation would
limit the exceptions to the Rule’s general prohibition solely to those exceptions

29

“specifically provided in these rules.” That self-evidently renders superfluous the
phrase “by order of the court.”

Second, the structure of the statute—which locates “order of the court” in a
separate subsection from the exceptions for presentation of evidence and
ceremonial proceedings—reinforces the notion that the court may issue orders

other than those “specifically set forth in the rules.”"

Once again, Petitioners’
interpretation cannot be squared with the Rule’s plain language and would require
a wholesale revision to the text of Rule 83.3(a), Rule 83.3(c), or both.

Other Courts and the Conference Have Shown That Writing a Ban on

Coverage of all Adversarial Proceedings is Not a Complicated Task. Further

confirmation that Rule 83.3’s plain language supports the ruling below is to be

11

See, e.g., Lopez-Soto, 175 F.3d at 175 (the “language and structure of
subsections [of statute at issue] counsel in favor of a disjunctive interpretation”).



found in the many rules of other jurisdiction that express unambiguously and
directly the exact ban on cameras in adversarial proceedings that Petitioners seek
to read into Rule 83.3. E.g., N.D. Cal. R. 77-3; S.D. Cal. R. 83.7(c); D. Del. R.
83.2; D. Haw. R. 83.8; E.D.N.C. R. 83.6; N.D. Okla. R. 39.3; E.D. Pa. R. 83.3;
N.D. Tex. R. 83.18; E.D. Va. R. 83.3. (Addendum at 8-28) And to the extent that
local courts have adopted the Conference Policy Statement that cameras are
permitted “only” via the exceptions specifically enumerated in the Policy
Statement, they, too, have done so. E.g., M.D. Fla. R. 4.11; N.D. Ind. R. 83.3 &
83.4; S.D. Ind. R. 83.3; E.D. Mich. R. 83.31(c); E.D. Mo. R. 83-13.02; D. Mont. R.
83.10; D.P.R. R. 83.6. (Addendum at 29-47) Yet the District of Massachusetts has
done none of this.

Petitioners’ Reading Defies Common Sense. Finally, Petitioners’ proposed
reading of the Rule would lead to nonsensical results—which also weighs against
their proffered interpretation. See, e.g., Petitioning Creditors of Melon Produce v.
Braunstein, 112 F.3d 1232, 1238 (1st Cir. 2007) (emphasizing the importance of
looking to the “practical effects” in interpreting a statute). In fact, Petitioners’
repeated citation to the Policy Statement confirms that Judge Gertner’s
interpretation of Rule 83.3 is the only interpretation that makes sense: If
Petitioners are correct—and the only exercises of discretion permitted by Rule 83.3

are to preserve[e] evidence or perpetuat[e] the record, or for investigative,

10



ceremonial or naturalization proceedings (Petition at 10)—then Rule 83.3 imposes
far more stringent limitations on audio-visual recording activity than even the
Conference has suggested would be desirable. Petitioners want it both ways: they
argue repeatedly that Rule 83.3 “precisely tracks” Conference policy at the same
time that they insist that the Rule bars any exceptions other than those enumerated
in subsections (b)-(d).

But under Petitioners’ interpretation, no judge in the District of
Massachusetts could permit cameras in her courtroom for purposes of “judicial
administration,” or even for “security purposes,” (Petition at 13 (quoting prongs
(c) and (d) of Conference Policy Statement)), because those are not among the
enumerated exceptions in Rule 83.3. Thus, Petitioners would have this Court deem
impermissible routine uses of technology. In addition to the use of security
cameras and the several others mentioned on page 2 above, banned uses would
include the demonstration of a recording device for evidentiary purposes (not to
preserve evidence), such as to determine whether the recording device can actually
record; and the use of dictation equipment by a visually impaired law clerk outside
of the clerk’s office. The Policy Statement permits all of this, and all of it, if

Petitioners prevail, would be ultra vires under Rule 83.3.

11



B. District Courts are Entitled to a “Special Degree of Deference” in
Interpreting Their Own Rules and are Best Situated to Exercise
Their Discretion to Permit Coverage of Adversarial Proceedings

The Petition is threaded with distrust of the power of District Court judges to
read their own rules and exercise their own discretion. (E.g., Petition at 10) This
Court should firmly reject the inference that district judges cannot be trusted.

As an initial matter, the discretion afforded under Rule 83.3 is consistent
with the broad authority conferred upon trial court judges to manage their own
proceedings and courtrooms. E.g., U.S. v. Cassiere, 4 F.3d 1006, 1018 (1st Cir.
1993). Discretion is particularly appropriate in this case because it concerns a
question of case management'—the role of cameras in district court
proceedings—as to which district courts have special expertise, and with respect to
which they ought to be entitled to significant deference because of that expertise
and experience. See Koon v. United States, 518 U.S. 81, 98 (1996) (district courts
have an “institutional advantage” over appellate courts in the area of sentencing
because of their “vantage point and day-to-day experience”).

Thus, it 1s wrong to denounce Judge Gertner’s reasoned exercise of

discretion as “limitless.” Her ruling was but one step in an evolving process of

experimentation that the local rules permit—and which in all other local matters

12 As this Court has emphasized, “[t]rial judges are the judiciary’s infantry:

they man the front lines, and therefore, possess special insight into the dynamics of
the cases over which they preside.” United States v. Parilla-Tirado, 22 F.3d 368,
371 (1st Cir. 1994).

12



the court rules exist to encourage. Indeed, such evolutionary experimentation was
among the reasons for establishing a system of local district court rules in the
Enabling Act. See House Rep. No. 99-422, at 14 (1985) (recognizing problems of
inconsistent local rules but stating that “Local rulemaking has some obvious
benefits, including flexibility to accommodate local conditions and needs.”)."

This then is the central—and indisputable—relevance of the activity since
1996 by which federal courts in New York have permitted audio-visual coverage

of civil proceedings on the authority of their analogous Local Rule 1.8. Whatever

the differences between the texts of Rule 83.3 and Rule 1.8,14 this much cannot be

b This varying local practice is of a piece with Justice Brandeis’ theory of

states as “laboratories of experimentation.” New State Ice Co. v. Liebman, 285
U.S. 262, 311 (1932) (Brandies, J., dissenting). And, as Justice Powell and others
have emphasized, the theory applies with no less force to the differing practices of
different courts: “[i]n an age in which empirical study is increasingly relied upon
as a foundation for our decision making, one of the more obvious merits to our
federal system is the opportunity it affords each state, if its people so choose, to
become a ‘laboratory’ and to experiment with a range of trial and procedural
alternatives.” Johnson v. Louisiana, 406 U.S. 366, 376 (1972) (Powell, J.,
concurring).

14 Petitioners argue that Rule 83.3 is “dramatically different” from Rule 1.8.

(Petition at 17) But while the language of the rules may differ—*“order of the
court” versus “written permission of a judge”—there is no functional difference
between the two phrases from the perspective of the ability of a court to exercise
discretion. If anything, Rule 1.8 is the broader of the two, at least under
Petitioners’ approach to the rules, because it bars everything without specific
exceptions, unless in a specific instance a specific judge provides permission.
Thus, for example, in New York a judge may not even permit a “the use of
dictation equipment,” compare D. Mass. R. 83.3(d), except upon written
permission. (For obvious reasons, New York is well known as the most security-
conscious federal court in the nation.)

13



disputed: the judges in New York have exercised their discretion responsibly and
with attention to the rights of all parties. See, e.g., In re Zyprexa Products Liability
Litigation, 2008 WL 1809659, at *1 (Weinstein, J.) (the public should be permitted
“so long as there is no interference with due process, the dignity of litigants, jurors
and witnesses, or with other appropriate aspects of the administration of justice.”)
(emphasis added).

Judge Gertner has acted with no less care. When first confronted with a
request (by CVN) under Rule 83.3, she asked serious (often skeptical) questions
and did not grant the request. (#720 [Nesson Decl, Ex. 24]) And her order in this
case (at 9-10) took account of Petitioners’ concerns about prejudice, by imposing
conditions on coverage to ensure minimal disruption (noting that cameras were
already installed in the courtroom) and maximize the value of the coverage
(requiring gavel-to-gavel coverage, without editing). This is not the work of a
judge who has abused her discretion and the extraordinary writ of mandamus
would be inappropriate here. See In re Bushkin Associates, Inc., 864 F.2d 241, 245

(1st Cir. 1989).
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Petitioners have not demonstrated that the trial court’s reading of Rule 83.3
was “palpably erroneous.” To the extent there is any doubt, it should be resolved
in favor of Judge Gertner’s interpretation of the local rules of the court on which

she sits.'

CONCLUSION
For the foregoing reasons, the Petition should be denied.

Dated: January 29, 2009 Respectfully submitted,

Jonathan Sherman (admission pending)
Dean Kawamoto (admission pending)
Melissa Felder (admission pending)
BOIES, SCHILLER & FLEXNER LLP

5301 Wisconsin Avenue, N.W.
Washington, D.C. 20015

(202) 237-2727

Counsel for Amicus Curiae
Courtroom View Network

B We will defer to Respondent and our fellow amici to dispose of Petitioners’

argument that they will suffer irreparable injury, except to say the following:
First, the Supreme Court has rejected precisely the same conclusory assertions of
prejudice as a basis to vacate or reverse a determination permitting camera
coverage. Chandler v. Florida, 449 U.S. 560 (1981). Second, pre-trial publicity is
not a new phenomenon, and courts have long relied on instructions to the jury and
voir dire-—as Judge Gertner noted—to protect the integrity of trials from the risks
of publicity. Nebraska Press Ass’n v. Stuart, 427 U.S. 539, 601-02 (Brennan, J.
concurring).
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RULE 83.3 PHOTOGRAPHING, RECORDING AND BROADCASTING

(2) Recording and Broadcastmg Prohibited, Except as specifically provided in these rules or by
order.of the court, no person shall take any photograph make any recording, or make any broadcast by radio,
television, or other means, in the course of or in connection with any proceedings in this court, on any floor
of any building on which proceedings of this court are or, in the regular course of the business of the court,
may be held. This prohibition shall apply specifically but shall not be limited to the second, third, ninth,
eleventh, twelfth, thirteenth, fifteenth, sixteenth, elghteenth nineteenth and twentieth floors of the John W.
McCormack Post Office and Courthouse Building in Boston and the fifth floor of the Courthouse Bmldmg §
in Springfield.

~(b) Vonce Recordings by Court Reporters. Official court reporters are not prohlbxted by.gection - -~

a (a) from making voice recordings for the sole purpose of discharging their official duties. No recording made
for that purpose shall be-used for any other purpose by any person.

(c) The court may pertmt (1) the use of electronic or photographw means for the preservanon of*
evidence or the perpetuation of a record, and (2) the broadcasting, televising, récording, or photographmg
of investitive, ceremonial, or naturalization proceedmgs , . _

(d) The use of dictation equ1pment is permitted. in the clerk’s office of th1s court-by. persons-.
reviewing files in that office.

- Effective September 1, 1990.

74
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

X
SCOTCHTOWN HOLDINGS LLC,

A Pleitiff, =~ :  [PROPOSED]ORDER '
T o | :  GRANTING

- " "t APPLICATION

. . ... TOWN OF GOSHEN, = B -
B R _ : No. 08-9_\!—_4720. (CS)
) Defendant .. - . L S

- CATHY SEIBEL, United States District Judge:
. The spplication of Courtroom View Network, made pursuant to Local Rule 1.8 and dated
: November 25, 2008, to provxde audio-visual coverage of the oral argument scheduled for

i o (0am '
" December 19, 2008 the above entitled matter is hereby GRANTED. fécfhe. pudhy yedts

*[v nz Wc@m - so ORDERED,

Cathy Selﬁ ‘

' Dated: f’lllf [08’
: White Plains, New York
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_ COMMONWEALTH OF MASSACHUSETTS
SUFPOLK, SE

SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY
KO. 87F-36-0047

THE HEARST CORPORATION, d/b/a WKVB-TV CHANNEL 5
' & d/d/a KEW ENGLAND CABLE NEWS, WESTINGHOUSE
ELECTRIC CORPORATION, d/b/a WBZ-TV. CHANNEL 4,
SUNBEAM TELEVISION CORPORATION, d/b/a WHDH-TV
CHANNEL 7 & RADIO-TELEVISION NEWS DIRECTORS

: ASSOCIA‘I‘ION

Ve,
JUSTICES OF THE SUPERIOR COURT

MENORANDUM OF DRCISION e
Canon 3 (A) (7} of 8.J.C. Rule 3:09, Code of Judicial Conduct,
gtates the genexal rule thdt a judge shall permit broadcasting; .: -
television, and electronic.recording by the news media of

.proceedings open.to the public in a courtroom. Clause (a) of Canon

'3 () (7) gtates that. ' '

F"A judge may 1imit or temporarily suspend such news media
voverage, if it appears that ‘such .coverage ‘will cresate a aubatantial
.1ikelihood of harm to any peraon or other perious harmful
consequence "

I construe that right to "limit” coverage to include a total limitation
of coverage, 1f, But only if, the reasons for a finding of a subsgtantial
likelihood of harm or harmful congequence applzea to the entire
proceeding .

-The motion judge found thag media coverage of the proceedings

will be extenmive. She noted the possgibility of one . ox more jurors
being exposed to prejudicial information and that the saturation of
coverage will make it difficult for the court to control juror's accems
to prejudicial- information I reject this reason as an adequate basis
for limiting coverage of a trial by the electronic wedia. Instructions
to the jury and the jurors' adherence to those lmstructionsg must
provide the protection. A juror's seeing again what happened

before him or her in thée courtroom would not be as bad as a juror's
seeing, reading, and hearing comment and opinions about. the ‘
.evidence and the trial. The lattar cannot be controlled by limiting

. television and radio coverege of the trial, I agree with the judge

that “constant replay and analysis of every aspect of the trial" has
potential to interfere with a juror's ablility to render a verdict based-
sclely on the evidence at trial. The oure i jury adherence to the
judge's instructions not to watch, listen te, or read about the trial
“until the case is over. '

The judge stated other reasons for her decision to deny televigion
coverage of the trial. The defendant has displayed disruptive
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behavior during court proceedings in attempting to communicate

with the media, The presence of cameras in the courtroom, the

judge concluded, might encourage the defendant "to continue ko

use the proceedings as a forum to alr hiis views on abortion and
other issues." Thias speclal circumstance, not unique but relatively
rare, is entitled to considerable weight. This problem of disruptive
" behavior applies throughout the trial. The concern about digruptive
behavior is not speculative. The motion judge has witnessed such
events in the aourse of pretrial proceednnga at which electromnic
media were present. - -

. The judgs. alao relied on the fact. that ‘media. coverage would o
_ increase the risk of harm to material witnesses, surviving victima,
 and the families of the deceased victims. These people, the judge
- found, had juatifiably heightened fears of harassment and physical
attack by mipguided viewers. This circumgtance, where the case
 involves crimes apparently committed because of the. .defendant's
reasction to the pérformance of abortions, is entitled to weight in
deciding whether to allow electronic recording that affects such
peocple. The motion judge, however, did not spell out in detail why
- the concerns of these people raguired the entire. proceeding ko be
clomed to the electronic media. . , )

Electronic media may be denied the rlght to reqord'trial )
proceedings only if that coverage will create a substantial =
likelihood of harm to someone ox a pubgtantial likelihood of a

perious harmful consequence. The defendant and. the. prosecution -
both aoncur that such a substantial likelihood. exlsts An this case,
_but neither each one alone nor both together can contral the. . :
decision. The judge has made a spedcific fimding of a gubstantial-
likelihood of harm to the defendant and his right to-a fair trial., If
that finding depends on the possibility of improper extra judicial
influences on jurors, it cannot stand. Because it stands on the-basls
of cther conaiderationa, the judge's concluaion is warranhed

As a single justice I should not interfere with the judge's ruling :
unless it was wrong as a matter-of law or the judge abused her.
discretion. Because of the strong emotions and. rea¢tiona that the
nabortion" gquestion generates in this country, as the circumstances
of this very case demonstrates, because of the expressed congerns .

of perpons who might ks harmed, and because of the potential for
disruptive behavior, the judge, after making nacessary findings.
‘did not abuse her discretion in concluding that the trial should be
cloged to electronic recording. I see no error of law in bhe judge's
rulings that requires. or permits me to vacate her oxderx.

The controlling canon doed not expressly oblige the judga to adopt
the least restrictive means of achieving protectiom of. the concerned
- witnessges and others. Implicitly, however, the rule requires a.. ~
limitation or suspension of media coverage only to the extant
neécessary to. eliminate the.gubstantial likelihood of harm or other
gerious consequence, The electronic media have suggested
procedures by which, in their view, the concerns of those people
can be protected while not excluding the electronic media from the
courtroom, The trial judge has discretion in such matters once the
appropriate findings are made. GSee Bopton Herald, Inc. v. Superior
Court Dept. of the Trial Court, 421 Maes. 502, 507 n.8 (1995).
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There is no means of avoiding the poésibility of disruptive
behavior by the defendant through some less than total elimination
of electronic recording, The threat will exist throughout the trial.

The circumstances of People v. Simpgon in California should not

be permitted to influence the gperation of our Maggachusetts rule,

I see no indication that it has in this case. It would be instxuctive to
record electronically how an able Massachusetts judge conducts a

high publicity trial, but in the circumetances the trial judge was
warranted in her discretion in barring the eléctronié media from the
courtroom in this case. The judge's order ig always open for ’
reconsideration by her in light of this memorandum or if

cir'mlmstanQQS. q.hange! . , RS A S

I emphasize that .this case presepbﬁ‘épeoiﬂi‘éifdumﬁtandés7that

warrant the closing of -the entlre trisl to the electronic tiedia, in the
judge's discretion: an establishied pabtern of digruptive gonduct by ’
" the defendant and a basis for .concluding “that -tlere is-a substantial
likelihood of harm to witnessés, girviving victims; and others.

Wwhat T have sald should be consldered in the 1ight of (1) &4 rulé’ :
whose Btrong presumption is that né media will be gieluded from:- . -
thé courtyoom and (2) the necessity ‘to make firidings:of fact that

. gupport the exemption stated in the relevant rule.

A judgment ghall be entered denying .relief-undez &.L. c. 311, sect:

/nf
. ‘Herbert P. Wilkins - “
Agaociate Justice: : : Sl

Februarf 1, 19%e
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Massachusetts Supreme Judicial Court ' Page 1 of 1

RULE 1:19, CAMERAS IN THE COURTS.

A judge shall permit broadcasting, televising, electronic recording, or taking photographs of proceedings
open to the public in the courtroom by the news redia for news gathering purposes and dissemination of
information to the public, subject, however, to the following limitatlons:

(a) A judge may limit or temporarily suspend such news media coverage, If it appears that such coverage
will create a substantial likelihood of harm to any person or other serious harmful consequence.

{b) A judge should not permit broadcasting, televising; electronic recording, or taking photographs of

hearings of motions to suppress or to dismiss or of probable cause or voir dire hearings. L

(c).During the conduct of a jury _tri'a[, a judge should not perrhltlreéordlng or 'close-up photogfépﬁing or
televising of bench conferences, conferences between counsel, or conferences between counsel and client.
Frontal and close-up photography of the jury panel should not usually be permitted.

(d) A judge should require that all equipment is of a type and positioned and operated in a manner which

does not detract from the dignity and decorum of the proceeding. Only:one statjonary, mechanically-silent,

- video or motion picture camera, and, In addition, one silerit still camera should be permitted.inthe. . .~ .-
‘courtroom at onie time. The equipment and its operator usually-sholld be in place andremainso aslong . .
as the court Is In sessior, and-movement should be kept to a minimum, particularly, In jury trials, o

. (e) A judge should require reasonable advance notice fromythe news media of thelr request to ‘b-'e_ ;‘J_rés.'g‘[ii‘:_ -
. to'broadcast; to televise,-to record electronically, or to.take photagraphs at a.particular session. In the
..absence of such notice, the judge may refuse to admit them. . - '

) 4))] A ju-d'gé"mav be‘_rrﬁlt‘, when. authorized by rmes of'_c_:ouri':,:,the use of electronic or photographic means for
the presentation of evidence, for the perpetuation of a record; for other purposes of judiclal - ' o
- administration, or for the preparation of materials for -educational purposes.

(@) A judge should not make an exclusive arrangement with any person or organization for news media
coverage of proceedings In the courtroom. ’

(h) Any party seeking to prevent any of the coverage which is the subject of this Rule may move the court
for an appropriate-order, but shall first deliver written or electronic notice of the motion to the Bureau '
Chief.ar.Newspaper Editor or Broadcast Edjtor of the Assoclated Press, Boston, as seasonably as the
matter permits, The judge shall not hear the motion unless the movant has certified compliance with this
paragraph; but compliance shall relleve the movant and the court of any need to postpone hearing the
motion and acting on It, unless the judge, as a matter of discretlon, continues the hearing.

‘(i) A judge entertéining, a request from any news medium pursuant to paragraph (e) may defer acting'on
‘It untit the medium making the request has seasonably notified the partles and the Bureau Chief or
" Newspaper Editor or Broadcast Editor of the Assoclated Press, Bosten.

{j) A judge hearing any motion under this ruie may reasonably limit the number of counsel arguing on
‘behalf of the several interested media. .

http://www.massreports.com/courtrules/sjcrules.htm Page 7
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Civil Local Rules

(f) Orders taxing costs pursuant to Civil L.R. 54-4.

_Cross Reference
See ADR L.R. 4-1 1(d) “Nonbinding Arbitration; Entry of Judgment on
Award.” - : ‘

77-3. Photography and Public Broadcasting.

Unless allowed by a Judge or a Magistrate Judge with respect to his or her
own chambers or assigned courtroom for ceremonial pucposes, the taking of
photographs, public broadcasting or televising, orrecording for those purposes inthe
courtroom or its environs, in connection with any judicial proceeding, is prohibited.
The term “environs,” as used in this rule, means all floors on which chambers,
courtrooms or on which Offices of the Clerk are located, with the exception of any

.. space specifically designated as a Press Room. Nothing in this rule is intended to ...

restrict the use of electronic means to receive or present evidence duritig Court
proceedings. ™ : , ' RISl e

7‘_7-4. .Ofﬁcia-l'-Notices.

" The following media are designated by thié Court as its official means of -

giving public notice of calendars, General Ordess, -employment opportunities,
~ policies, proposed modifications of these local rules or any matter requiring public -
notice. The Court may designate any one or a combination of these media for

purposes of giving notice as it deems appropriate: -

(@ Bt_ll_ietin.Board'. A bulletin board for posting of ofﬁéiél;ﬁc;ﬁcés Aélgs_i:ll'bcf -
located at the Office of the Clerk at each courthouse of this district. '

(b) Internet Site. The Internet site, located at hitp://www.cand.uscourts.gov,
is designated as the district’s official Internet site and may be used for the posting of
official notices. :

(c) Newspapers. .The following newspapers are designated as official
newspapers of the Court for the posting of official notices:

(1) The Recorder; or

(2) The San Francisco Daily Journal; ot

(3) The San Jose Post-Record, for matters pending inthe San
Jose Division, in addition to the newspapers listed in subparagraphs
(1) and (2); or ‘

(4) The Times Standard, for matters pending before a Jﬁdge
sitting in Bureka. .

Published May 2008 CIV 91
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official newspapers for publication of all notices required to be published in bankruptcy matters and all other notices
required to be published by law or order of this court.

The court may, in any case for the convenience of the parties in interest or in the interest of justice, designate any other
newspaper for publication of notices as the court may determine.

Publicity. Courthouse supporting personnel, including, among others, marshals, clerks and deputies, law clerks,
messengers and court reporters, shall not disclose to any person information relating fo any pending criminal or civil
proceeding that is not part of the public records of the court without specific authorization of the court, nor shall any
such personnel discuss with the public the merits of such proceeding while it is pending before the court,

Photographs, Broadcasts, Video Tapes and Tape Recordings Prohibited. All forms, means and manner of taking
photographs, tape recordings, video taping, ‘broadcasting, or televising are prohibited in the United States Courthouse
Building during the course of, or in connection with, any judicial proceedings, whether the court is actually in session
or not. This rule shall not prohibit recordings by a court reporter provided, however, no court reporter or any other -
person shall use or permit to be used any part of any recording of a court proceeding on, or in connection with, any
. radio, video tape or television broadcast of any kind. The court may permit photographs of exhibits to be taken by or

under the direction of counsel, The court, on motion, may permit the video taping of depositions in rooms other than
courircoms to be used for court proceedings.

Publicity in Criminal Cases. In criminal cases or proceedings before any judge of this court, prosecuting attorneys
and defense counsel, as officers of this court, and their associates, assistants, agents, enforcement officers and
investigators, shall refrain from making, or advising or encouraging others to make to, for, or in the press, or on radio,
television or other news media, statements concerning the parties, witnesses, merits of cases, probable evidence, or
other matters which are likely to prejudice the ability of either the government or the defendant to obtain a fair trial.

Civil Rule 83.8 Nunapproliriated Funds
Plan for Administration of The
Court Library Fund and Pro Bono Fund

Pursuant to the "Guidelines for Non-appropriated Funds Maintained by the Courts of the United States” issued by the Director of
the Administrative Office of the United States Courts on October 1, 1981, the United States District Court for the Southern
District of California has adopted the following plan for the administration and operation of the funds derived from attorney
admission fees. These funds shall be held by the court in appropriate depositories, separate from other monies received by the
court. They shall be expended at the direction of the chief judge, in accordance with guidelines set forth in Section A of this
plan, below, and in subsequent orders of the court. Unreasonable accumulations to both funds shall be avoided.

Guidelines for Use

1. Library Fund. Consistent with Judicial Conference Guideliries, the fund shall be used for purposes approved
by the district court judges for expenses that inure to the benefit of members of the bench and the bar of the
- court, 1nc1udmg, but not limited to the following:

a. Expenses of the court library for which appropriated funds are not available at the time the expense is
incurred (such as payment for publications and periodicals, filing services, temporary assistance with
speclal projects and the computerization of library catalog), ‘

b. Expenses related to attorney admission proceedings;
©. Expenses related to attorney discipline enforcement and proceedings;
d. Lawyer lounge and other courthouse facilities benefitting the bar;
e. Equipment and materials fo assist attorneys in the courtroom;
Doc #49038 49
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(1) | Any party shall be entitled to have such exhibits returned to the
party or person to whom they belong, without the necessity of filing any copies thereof;
and

(2)  The Clerk shall notify counsel to remove the exhibits within 30
days and, upon counsel's failure to do so, the Clerk may dispose of them as the Clerk sees
fit and at the expense of counsel.

(¢)  Conclusion of an Action. An action shall be deemed concluded when:

(1) A stipulation is filed that serves to waive or abandon the right to a
rehearing or new trial or to an appeal; or

2) The time to file an appeal has expired; or '
(3)  The action has been fully resolved on appeal.
RULE 79.2. Custody of Files and Documents not in Electronic Format.
All files of the Court shall remain in the custody of the Clerk and no record or
paper belonging to the Court's files shall be taken from the Clerk's custody without a-
special order of the Court and a proper receipt signed by the person obtaining the record
or paper. No such order will be entered except in extraordinary circumstances.
RULE 80.1. Court Reporting Fees.
A current schedule of transcript fees, as estéblished by the Judicial Conference, is
posted in the Clerk’s Office and is available from the official court reporters.
Xi. MISCELLANEOUS PROVISIONS
RULE 81.1. Caption on Removed Cases.

Ina removed case, the caption on any pleading, including the petitioh, shall be
identical, insofar as the parties are concerned, as in the state court.

RULE 81.2. Cases Transferred or Removed to this Court.
- In any case transferred or removed to this Court, within 20 days of the filing of
the case with the Clerk, the parties shall submit a statement identifying all pendlng

matters which requlre judicial action.

RULE 83.2. Photographs and Broadcasting.

31
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L L

Broadcasting, televising, recordinmmg of photographs in connection with
any judicial proceedings within the United States Courthouse at Wilmington, Delaware,
whether or not such judicial proceedings are actually in session, is prohibited, except that
the Court may authorize: '

(a)  The use of electronic or photographic means as a presentatidn of evidence
and for the perpetuation of a record; and

(b)  The broadcasting, televising, recording or photographing of investiture,
ceremonial or naturalization proceedings, law school moot court proceedings, and '
activities sponsored by the bar association for continuing legal education.

-+ RULE 83.4. Security of the Court.

The Court or any Judge may, from time to time, make such orders or impose such
requlrements as may be reasonably necessary to assure the securlty of the Court and of
all persons in attendance.

XII. ATTORNEYS
RULE 83.5. Bar Admission,

(8) . The Bar of this Court. The Bar of this Court shall consist of those persons
heretofore admitted fo practice in this Court and those who may hereafter be admitted in
accordance with these Rules.

(b)  Admission. Any attorney admitted to practice by the Supreme Court of -
the State of Delaware may be admitted to the Bar of this Court on motion of a member of
_the Bar of this Court made in open court and upon taking the following oath and signing

the roll:

"I, , do
solemnly swear (or afﬁrm) that I will conduct myself as an attorney and
counselor of this Court, uprightly, and according to law; and that I will
support the Constitution of the United States."

(¢)  Admission Pro Hac'Vice. Attorneys admitted, practicing, and in good
“standing in another jurisdiction, who are not admitted to practice by the Supreme Court
of the State of Delaware, may be admitted pro hac vice to the Bar of this Court in the
. discretion of the Court, such admission to be at the pleasure of the Court. Unless
otherwise ordered by the Court, or authorized by the Constitution of the United States or
acts of Congress, an applicant is not eligible for permission to practlce pro hac vice if the
applicant:

32
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FILED IN THE
UNITED DaTATES DISTRI
DISTRICT OF HaA U

IN THE UNITED STATES DISTRICT COURT "AY 1 4 2003

FOR THE DISTRICT OF HAWAIL -%o‘unu
: and (7 Lovin,
: TERA.Y. 1L CHINN, cﬁ‘mﬂ

IN THE MATTER OF THE AMENDMENT )
OF THE LOCAL RULES OF PRACTICE )
FOR THE UNITED STATES DISTRICT )
COURT FOR THE DISTRICT GF )
HAWAII- )

)

ORDER AMENDING THE LOCAL RULES
CF PRACTICE FOR THE UNITED
STATES DISTRICT CQURT FOR THE
DISTRICT OF HAWAII

ORDER AMENDING THE LOCAL RULES OF PRACTICE 'FOR "THE
UNITED STATES DISTRICT COURT FOR  THE: DISTRICT OF HAWAII

IT IS HEREBY ORDERED.that the Local Rules of Practice
for the United States Listrict Court for the -Distriect of Hawaii
’ . .

are amended, effective June 2; 2003, as f@lléwé:
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disciplinary infractions that occur during authorized practice;
except that such disciplinary infractions may be considered by a
court or agency authorized to entertain applications for
admission to the practice of law.

2. Nothing contained in this rule shall affect the
right of any person to do anything that he or she might lawfully
do were this rule not in existence.

LRB83.8. Broadcasting, Televising, Recording, or Photographing
o Judicial and Grand Jury Proceedings. :

The taking of photographs, operation of tape recordeis, ox

radio or television broadcasting in the courtrooms, in grand jury,“_‘”;_J_”Ld

rooms, and their environs {(i.e., the second, third, fourth, and
fifth floors of the United States Courthouse) during the progress
of or in connection with any proceeding, including proceedings
before a magistrate judge and a grand jury, whether or not in
session, are prohibited. A district judge may, however, permit
(1) the use of electronic or photographic means for the
presentation of the evidence or the perpetuation of a record by a
court reporter and, {2) the broadcasting, televising, recording,
or photographing of investitive, ceremonial, or naturalization
proceedings. Attorneys for the government may use recording
devices for the purpose of the presentation of evidence to the
grand jury. :

LR83.9. Publicity.

.Courthouse supporting persconnel, including, among others,
marshals, clerks and managers, law clerks, messengers, and court
reporters, shall not disclose to any person information relating
to any pending proceeding that is not part of the public records
of the court without specific authorization of the court.

1LR83.10. Gratuities.

No person shall directly or indirectly give or offer to
give, nor shall any judge, employee, trustee, or anyone appointed
by the court or by any judge for any purpose accept on his behalf
or on behalf of the court any gift or gratuity, regardless of
value, directly or indirectly related to services performed by ozx
for the court.

LR88.1 Mediation.
(a) Purposes and Scope. Pursuant to the findings and
directives of Congress in the Alternative Dispute Resolution Act

of 1998, 28 U.S.C. §§ 651, et seq., use of alternative dispute
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in the discretion of the court, and without any showing of cause. _ :
' (2) Supervising Attorney. Certificalion of the supervising attorney shall be filed with the clerk, and
shall remain in effect indefinitely unless withdrawn by the court, in its discretion, and without any showing of cause.
" (e), Activities. A certified student may under the personal supervision of his or her supervisor: -
(1) represent any client including federal, state or local governmental bodies, if the client on whose
behalfthie certified student is appearing has consented in writing to that appearance and the supervising lawyer has given
" written approval of that appearance;
. (2) represent a client in any criminal, civil or administrative matter; however, the court retains the
authority to limit a student's participation in any individual case;

(3) in connection with matters in this court, engage in other activities on behalf of the client in all ways .
that a licensed attorney may, under the general supervision of the supervising lawyer; however, a student shall make no
binding commitments on behalf of a client absent prior client and supervisor approval, and in any matters, including
depositions, in which testimony is taken the student must be accompanied by the supervising Jawyer. Documents or

_papers which are filed shall be read, approved, and co-signed by the supervising lawyer. The court retains the authority
to establish exceptions to such activities; and -
: (4) prior to oral participation by a certified student in a hearing or trial, the supervising attorney shall
provide the court with a written statement of the scope of participation anticipated on the part of the certified student.

Rule 83.3
CHANGE OF ADDRESS
All attorneys and pro se parties must notify the court in writing within ten (10) days of any éha_ngg-gﬁgdd;g‘ss.

Failure to notify the court in a timely manner of an address change may regult in dismissal of the attion ot the imposition -
of such other relief that the court deemis just and proper. ) - g

Rule 83.4
RELEASE OF INFORMATION TO NEWS MEDIA |

(a) Court Personnel. All court personnel, including but not limited to, the marshal and deputy marshals and .
office personnel, the clerk and deputy clerks and office personnel, probation officers and office personnel, bailiffs, court
reporters, and the judges' and magistrate judges' office personnel, are prohibited from disclosing to.any person, where
it canreasonably be expected to be disseminated by means of public communication, without authorization of the court,
information relating to any pending matter, civil or criminal, that has not been filed as a part of the public records of the
court. This proscription applies to the divuigence of any information concerning arguments and hearings held in
chambers or otherwise outside the presence of the jury or the public. . :

: (b) Copies of Public Records. The members of the news media and others may obtain copies of all public
records from the clerk upon payment of ¢opying fees as prescribed by the Judicial Conference of the United States.

Rule 83.5
CORRESPONDENCE
Correspondence addressed to the court shall indicate that copies have been transmitted to all other parties and
failure to transmit the same to all other parties may result in sanctions by the court. Such correspondence shall not
become a part of the record in the case. o '

Rule 83.6

PHOTOGRAPi-lING AND REPRODUCING COURT PRO_CEEDINGS_
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The taking of photographs, broadcasting or recording of proceedings in any form in the courtroom, court offices
or in_the corridors immediately adjacent thereto, during judicial proceedings or during any recess of the court is
prohibited except as set forth below. ‘The taking of photographs, broadcasting or recording of ceremonial proceedings,
such as naturalization proceedings, the administration of oaths of office to officers of the court, presentation of portraits
and other ceremonial occasions may be allowed with the permission of the presiding judge and under the supervision
and control of the court. ‘ :

Rule. 83.7

PURPOSE OF DISCIPLINARY RULES

The court, in furtherance of its inhetent power and responsibility. to supervise attorneys who practice or appear beforé -~ -

it, adopts these rules of disciplinary enforcement.
Rule 83.7a
ATTORNEYS CONVICTED OF CRIMES

- (i) Filing of Yudgment of Conviction. Upon the filing with the clerk of a certified copy of a judgment of conviction
" stating that an attorney admitted to practice before the'court has been convicted in any Court in the United Statés, or the
District of Columbia, or of any state, territory, commonwealth or possession of the United States of a serious-crime as
“hereinafter defined, this court may enter an order immediately suspending that attorney, whether the conviction resulted
{rom a plea of guilty, or nolo contendere or from a verdict after trial or otherwise, and regardless of the pendency of any

_ appeal, until final deposition of the disciplinary proceeding to'be commenced in accord with the provision of Rule 83.7¢,
A copy of such order shall immediately be served upon the attorney. Upon.good cause shown, the court may set aside
such order when it appears in the interest of justice to do so. ‘ ' : T
(ii) Definition of Serious Crime. The term-serious crime shall include any felony and other Jesser crime a necessary

_ element of which, as determined by the statutory or common law definition of such crime in the jurisdiction where the

- judgment was entered, involves false swearing, misrepresentation, fraud, willful failure to file income tax returns, deceit,
bribery, extortion, misappropriation, theft, oran attempt r conspiracy or solicitation of another to commit a serious crime. -

 (iii) Certified Copy of Judgment Conclusive Evidence.- A certified copy of ajudgment f conviction of an attorney for
any crime shall be conclusive evidence of the commission of that crime in a disciplinary proceeding instituted against
that attorney based upon such conviction. : . ' .
(iv) Suspension and Referral. Upon the filing with the clerk of a certified copy of a judgment.of conviction of an
attomey for a serious crime, the court may in addition to suspending that attorney in accordance with the provisions of
Rule 83.7a(i), also refer the matter to counsel for the institution of a disciplinary proceeding before the court in which
the sole issue to be determined shall be the extent of the final discipline to be imposed as a result of the conduct resulting
in the conviction, provided that a disciplinary proceeding so instituted will not be brought to final hearing until all direct
appeals from the conviction are concluded. t :

(v)-Conviction of Non-Serious Crime. Upon the filing with the clerk of a certified copy of a judgment of conviction
of an attorney for a crime not constituting a serious crime, the court may refer the matter to counsel for whatever action
counsel may deem watranted, inchiding the institution of a disciplinary proceeding before the court; provided, however,
that the court may in its discretion make no referral with respect to convictions for minor offenses.
(vi) Reinstatement. An attorney suspended under the provisions of this Rule 83.7a will be reinstated immediately upon
the filing with the olerk of a certificate demonstrating that the underlying conviction has been reversed but the
reinstatement will not terminate any disciplinary proceeding then pending against the attorney, the disposition of which
~ shall be determined by the court on the basis of all available evidence pertaining to both guilt and the extent of the
discipline to be imposed.
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LCvR39.2 Courtroom Decorum.

Each judge will direct parties, either orally or by written statement, regarding appropriate and

proper courtroom decorum.

LCvR3_9.3 Use of Electronic Devices, Photographs or Tape Rec_orders.

(a)

(b)

The taking of photographs and operation of tape recorders and ratiiio ortelevision broadcasting
in the courthouse durmg the progress of or in connection with Judtclal proceedmgs including -

proceedings before a magxstrate _}udge whether or not Court is actually in session, is

. prohibited.

A judge may, however, permit (1) the use of eicctrcmc -9r - photograplnc means for the
presentatxon of evidence or the perpetuation ofa record, and (2) the brcadcastmg, telev1s1ng,'
recording, or photographing of investiture, ceremonial, or natn.lrahzatlon proceedmgs

The Court prohibits the use of cellular telephones ‘pagers, or other electromc commumcatton _
devices in the courtroomn. Such devices may be carried on the person w1thm a courtroom only

1f the dcvxce is tumed off.

.LCvR394  Use of Exhibits at Trial,

(a).

(b)

©

Marking and Disclosure. All exh1b1ts and documents whtch are'to be mtroduced in ev1dence '
are to be rnaxked_ for identification, which shall include the case number; and exhibited to
opposing counsel at least three (3) calendar days before submission of the Pretrial Order.

Withdrawal. Unless otherwise ordered by the Court, all exhibits introduced in evidence in
the trial of the case shall be withdrawn at the close of trial and: remaio in the cﬁetody of the
party introducing the evidence. The Court may order the party iotro‘ducing. exhibits which are

bulky, heavy, firearms or controlled substances to retain custody of such exhibits during the

trial. Any such order shall provide for preservation of the exhibit as justice may require.
Ph,otographs for Appeal. Exhibits, diagrams, charts and drawings may, under. the

supervision of the Court, be photographed for use on appeal or otherwise.

LCvR40.1 . Assignment and Distribution of Cases

(2)

Random Assignment of District Judges. Cnmmal and civil cases shall be assagncd to dxstnct

judges according to a system based on random selection both for initial assignment and for

20
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forms by the parties and for filing such forms with the Clerk of Court. Unless otherwise ordered by
the district judge to whom the case is assigned, consent forms may be filed at any time prior to trial.
No consent form will be made available nor will its contents be made known to any judge or
magistrate judge, unless all parties have consented to the reference to.a magistrate judge.

-(3) Reference. After consent forms have been executed and filed, the clerk shall transmit them to

the judge to whom the case has been assigned for approval and possible referral of the case to a
magistrate judge. '

IV. Reconsideration and Appeal in Civil Matters.
(a) Reconsideraﬁon of Non-Dispositive Matters - 28 U.S.C. 636(b)(1)(A).

Any party inay object to a magistrate judge's order determining a motion or matter under 28 U.S.C.
636(b)(1)(A), within ten (10) days after issuance of the magistrate judge's order, unless.a different
time is prescribed by the magistrate judge or a judge. Such party shall file with the Cletk-of Gourt, -
specifically designate the order, or part thereof, subject to the objections and the basis for such
objection. . - S S R :

‘and serve on the magistrate judge and all parties, a written statement of .objections-which shall

(h) Review of Case-Dispositive Motions and Prisoner Litigation 287U.S.C. 636(b)(1)(B).

Any party may object to a magistrate judge's prdposed fmdmg&mconnnendatwns or rcport under
28 U.S.C. 636(b)(1)(B), and subsections 1(c) and (d) of this Rule within ten (10) days after being '

- served with a copy theteof. Such party shall file with the Clerk of Court, and serve onthe magistrate . -

judge and all parties, writteh obj ections which shall specifically identify the portions of the proposed

findings, recommendations or reportto which objection is made and the basis for-such-objections, - -

Any party may respond to another party's objections within ten (10)-days after belng served:-with a
copy thereof. ‘

(c) All issues and evidence shall be ‘presented to the magistrate judges, and unless the interest of

justice requires it, new issues and evidenee shall not be raised after the filing of the Magistrate

Judge’s Report and Recommendation if they could have been presented to the magistrate judge.
Rule 83.3 Broadcasting, Filming and Recording in Courtrooms and Appurtenant Areas

(a) No Fudicial proceedings may be broadcast by radio or television, or filmed by still or,
motion-picture camera, except that investitive, naturalization or other ceremonial proceedings may
be broadcast, or filmed, subject to the supervision of the Clerk, and pursuant to regulations
formulated by the Clerk, with the approval of the Chief Judge, ‘which regulations are calculated to
insure that the solemnity of such proceedings is not jeopardized. ' ‘

(b) No cameras, broadcasting mechanisms, or related apparatus may be brought into, or retained or
operated within, any district court courtroom or any hall on the same floor as such courtroom, except

when no non-ceremonial judicial proceedings are in session on such floor of the courthouse. The
bringing of cameras, broadcasting mechanisms, or related apparatus into any vacant courtroom or
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its appurtenant hallways, and the retention or operation of such apparatus therein, are subject to the -

supervision of the Clerk, pursuant to regulations formulated by the Clerk with approval of the Chief
Judge.

(¢) No person not employed in such office may bring any cameras, broadcasting mechaﬁisms, or
related apparatus into the Clerk's office, the Marshal's office, the Probation office, the Office of

_Pre-Trial Services, or any other office which is an administrative component.of the district court,

except as permitted and supervised by the chief of that office or an authorized designee thereof.

- (d) No cameras, broadcasting mechanisms, or related apparatus may be operated within 50 feet of
~ the elevator bay on the ground floor of the Courthouse.

- Rule 83.5 Admission to Practice

- (a) Any attorney who is a member in good stahding of the bar of the Supreme Cpui‘t ofPeﬂnsﬁvania.

~ may, by a verified application and upon motion of a membes of the bar of this Court, make -

- application to be admitted generally as an attorney of the Court.-A fee established by this court shall
- be assessed for all such admissions. No admission shall be effective auntil such time as the fee has
been paid.

“(b) The petition for admission shall aver, under oath, all pertinent facts. The.Court.may admit the
petitioner upon such petition and motion or mayrequire that the petitioner offer satisfactory evidence

of present good moral and professional character.

* (¢) Upon admission the petitioner shall take and subscribe to the fdllbWing- oathior affirmation:

"] do swear (or affirm) that I will demean Iﬁyself as an attorney of this Court uprightly and

accordingly to law and that I will support and defend the Constitution of the United States."

(d) Upon appropriate motion and the taking of the oath prescribed in subparagraph (c), any attorney

_ admitted to the limited practice provided by Subchapter C of the Pennsylvania Bar Admission Rules -

may be admitted to a similar limited practice before this court as to all.causes in which the defender

association or legal services program with which that attorney is affiliated acts.as counsel.

. 1. The right to practice nnder this rule shall terminate upon termination of admission to practice

under Subchapter C of the Pennsylvania Bar Admission Rules.

2. The roll of attorneys maintained by the Clerk of this Court shall be specially noted to show thbse

admitted under the provisions of this subparagraph. . : L

| (e) Any attorney who is a member in good standing of the bar of the highest court of any state,

tertitory, or the District of Columbia may, without being admitted generally as an attorney of this
Court, act as an attorney in this Court on behalf of the United States Government or any of its
departments or agencies. '

(f) An attorney applying for first-time admission to the bar of this court must simultaneously inform

-45-
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LOCAL CIVIL RULE 83.3

PHOTOGRAPHING, BROADCASTING, AND TELEVISING
IN COURTROOM AND ENVIRONS

- {A) General: The taking of photographs and operation of tape recorders in the a courtroom or
its environs, and radio or television broadcasting from a courtroom or its environs during the
progress of or In connection with judicial proceedings, including proceedings before a :
* magistrate judge or bankruptcy judge, whether or not Court Is actually in session, is prohibited.

- Ajudge may, however, permit (1) the use of alectronic or photographic-mearis for the
presentation of evidence or the perpetuation of a record; and (2) the broadcasting, televising,
recording, or photographing of investitive, ceremonial, or naturalization proceedings. Environs,
as used in this Local Rule, shall include any floor on which any-courtroom or hearing room is -
iocated, including all hallways, stairways, windows, and elevators immediately. adjacent to any
such fioor. ' :

(B) Exception: With permission of the party or parties to be'phiciégraphed, pictures may.be - .o
taken' by.any permanent occupant of any office within the environs aforesaid when the Courtjs .
not in session. ' N :
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U.S. District Court - Northern District of Texas 7 rage 1 0I 1
‘LR 83.18 Photographs; Broadcasting, Recording, anﬁ:‘fé'lé\g‘i"si'oh Forbidden

No personi may photograph, electronically record, televise, or broadcast a judicial proceeding, This rule shall not apply to
ceremonial proceedings or electronic recordings by an officlal court reporter or other autherized court personnel.

- http://www.txnd.uscou:rts.gov/rules/localrules/civilrulesS’a’.html
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ﬁULE 411 PHOTOGRAPHS; BROADCASTING OR TELEVISING; USE OF COMPUTERS
AND COMMUNICATION DEVICES

(a)1) As approved by the Judicial Conference of the United States at its March, 1678

. meeting, the taking of photographs and the recording or taping of ceremonies for the investing of

- judicial officers and of naturalization proceedings and the possession of necessary equipment

therefor is authorized in courtrooms of this Court and the environs thereof. Atleast three (3) hours

prior notice of the use of recording or television equipment shall be given to the presiding judge who
* may contral the placement of such equipment in the courtroom., .

© (@)2).Otherwise, the taking of photographs, the operation of recording or transiission

devices, and the broadcasting or televising of procéedings.in any courtroom of hearing room ofthis.~ .

Court, or the environs thereof -either whils thie Court Is'in séssion or at recesses betweén seéssions
when- Court officials, attorneys, jurors, witnesses or other persons connected with judicial

- proceedings of any kind are present, are prohibited.

- {b) In order to facilitate the enforcement of subsection (a)(2) of this rule, no photographic, -
broadcasting, television, sound or recording equipment of any kind (except that of Court personne! -
* and as authorized by subsection (a)(1) hereof) will be permitted in that part of any building where .
federal jiidicial proceedirigs of any kind are-usually conducted in this District, as is desigiatedby
. resident judges of the Division in-which such building is located. Such designatic shall ]

by ordar; filed in-thi office of the Clerk in-such division. Except that of .Court
~ telephones and computer equipment are likewise prohibited in that part of any buil
judicial proceedings of any kind are usually conducted in this District, as desighated by th dent
jlidges in the manner set forth in-the preceding sentence, unless otherwise permitied by therjudicial
officer before whom the particular case or proceeding is pending. This rule does ot prohibit the
possession of telephonic pagers in-such locations, provided that such pagers are-either swit ed -
off or placed in a silent activation mode while in such locations. WU :

- () Employees of other federal agencies resident within the security penmeters qf :
buildings in this District housing federal courts of proceedings, with valid agency identifi¢ation, are

permitted to. transport any of the equipment identified above through security. checkpoints for the . |
putpose -of using same, In their official capacities, within areas of such buildings not coverad-by. .

subsection (b) of this rule. Said equipment shall be subject to inspection by the United States
Marshals Service. . e

5/31/06 - ' | 4-13
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L.R. 83.3

Courtroom and Courthouse Decorum

At its March 1979 meeting the Judicial Conference of the United States amended its March .

1962 resolution pertaining to courtroom photographs to read as follows:

“RBSOLVED, That the Judicial Conference of the United
States condemns the taking of photographs in the courtroom or its
environs in connection with any judicial proceedings, and the
. broadcasting of judicial proceedings by radio, telgvision, or other
means, and considers such practices to be inconsistent with fair -
judicial procedure and that they ought not be permitted in any federal
coutt. A judge may, however, permit the broadcasting, televising,
recording, or photographing of investitive, cerémonial, or
naturalization proceedings.” L '

T the Northern District of Indiana the term “environs” means all areas upon the same floor
of the building on which a courtroom, jury assembly room, grand jury room or clerk’s office is
located. : B S ) T

Consistent with the Resolution of the Judicial Conference of the United States, and this
coutt's interpretation of the term “environs,” taking of photographs, sound recording (except by the
official court reporters in the performance of their duties), broadcasting -by radio,. television,
telephone, or other ineans, in connection with any judicial proceeding on or from the same floor of

- the building on which a courtroom is located are prohibited. Provided, however, that incidental to

investiture, ceremonial or naturalization proceedings, a judge of this court- may, in his or her
discretion, permit the taking of photographs, broadcasting, televising, or recording. And provided
further, that video depositions may be taken in the environs of the court upon written approval by
a judge of this court. ' '

‘Cellular telephones, any device containing a cellular telephone, including Personal Digital
Assistants (PDAs), and pagers are permitted in the federal courthouses in the Northern District of
Indiana, but must be deposited, and only used at, the Court Security station at the front entrance of
each building. Building personnel and federal law enforcement officers may have cellular telephones
in the district courthouses subject to the following: . :

- (a) Building personnel shall not be allowed to bring céllular telephones into any
' courtroom in this district. ‘ ' :

(b)  The United States Marshal and all Deputy Marshals shall be allowed to bring cellular
telephones into the courtrooms, provided the cellular telephones are switched to a
vibrate (rather than an audible) mode prior to entry. ' '
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()

Visiting federal law enforcement personnel who have been approved by the United
States Marshal’s Service to carry cellular telephones are authorized to carry them
directly to and from the agency office they are visiting, but must dep031t them there
for the duration of their visit.

- 57
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L.R.83.4
| Broadcasting and Publicity

At its March 1979 meeting the Judicial Conference of the United States amended its March
1962 resolution pertaining to courtroom photographs to read as follows:

"R.ESOﬁVED, That the Judicial 'Co_nference of the United States condemns the taking of
photographs in the courtroom or its environs in connection with any judicial proceedings, and the
broadcasting of judicial proceedings by radio, television, or other means, and considers such

- practices to be inconsistent with fair judicial procedure and that they ought not be permitted in any

federal court. A judge may, however, permit- the broadcasting, televising, recording, or

' photogfaphing of investitive, ceremontal, or naturalization proceedings.”

Tn the Northern District of Indiana the term “environs” means a courtroom, jury assembly
room, grand jury room or clerk’s office and all common areas on-the same floor. The taking of
photographs, sound recording (except by the official court reporters in the performance of their
duties), and broadcasting by radio, television, or other means within these dreas, are prohibited.
Provided, however, that incidental to investitive, ceremonial or naturalization proceedings, ajudge
of this court may permit the taking of photographs, broadcasting, televising, or recording.
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Local Rule 83.3 - Courtroom and Courthouse Decorum

At its March 1979, meeting the Judicial Conference of the United States amended
its March 1962 resolution pertaining to Courtroom photographs to read as follows:

"RESOLVED, That the Judicial Conference of the United States condemns
the taking of photographs in the Courtroom or its environs in connection
with any judicial proceedings, and the broadcasting of judicial
proceedings by radio, television, or other means, and considers such
practices to be inconsistent with fair judicial procedure and that they
ought not be permitted in any federal Court.” A Judge may, however,
permit the broadcasting, televising, recording, or photographing of -
investitive, cerem_onial_, or naturalization proceedings.” S

o In the Southern District of Indiana the term "'__'-envi.rons“ has béen‘ gener'ciﬂ_ry
interpreted to mean all areas upon the same floor of the building on which a Courtroom
is located. ' '

Consistent with the Resolution of the Judicial Conference of the United States,

" and this Court's interptetation of the term "envitons," the taking of photographs, sound
. recording (except by the official Court reporters in the performance of their duties),

" broadcasting by radio, television, or other means, in connection with any judicial =
proceeding on or from the same floor of the building on which a Couriroom is located
are prohibited. Provided, however, that incidental to investitive, ceremonial or |
naturalization proceedings, a Judge of this Court may, in his/her discretion, permit the
taking of photographs, broadcasting, televising, or recording.
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United States District Court
Eastern District of Michigan

LR 83.31 Conduct in Federal Court Facilities

(a) Security.

_ (1) Asused in this rule, vfaderal court facility” includes any facility occupied
by the United States District Court or the United States Bankruptcy (;o_u-rt for the

Eastern District of Michigan, or any temporary facility occupied by a judicl er of
the Eastern District of Michigan. , - IR S

. (2) All persons.entering a.federal court facility are required to pass through
a magnetometer and have all belongings and packages subject to physical apd/or x-
ray ‘examination by the United States Marshals Service. -~ - PR VS

(3) All mall and packages addressed to any offic Wi
are subject to physical and/or x-ray examination. by
Setrvice. S ' L R

(A) Exceptas provided in (‘-B),-'s,ea-le-d env

not be delivered to any office within a federal court facllity.. ‘They must'be giventoa
court security officer for processing in that facility’s mail room. - T

(B) Sealed filings authorized by sta_tute‘,-‘-.-rulé,-‘ or__.q@urt-;:..grqer_-.a;iinﬁ-7:.-:'-;..141".:--"_--":-

accordance with £R.5.3 must have the court order or notice of filing under seal affixed -

- to the top of the sealed envelope. Such filings may be delivered to thia ‘clerks officé~
(b) Soliciting, Loitering and Disruptive Behavior.

(1) The solicitation of business relating to bail bonds or to employment as
counsel is prohibited. :

' (2) Loitering in or about federal court facilities is prohibited.

(3) ‘Any behavior which impedes or disrupts the orderly conduct of the |
business of the court is prohibited. Cards, signs, placards, or banners may not be
‘brought into any courtroom or Its environs.
(c) Cameras and Recording Devices

(1) The taking of photographs in connection with any judicial proceeding and
‘the recording or broadcasting of judicial proceedings by radio, television or other
means is prohibited.

(A) ‘As used in this rule, “judicial proceeding” includes proceedings
before district, bankruptcy or magistrate judges, and sessions of the grand jury.
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United States District Court
Eastern District of Michigan

(B) As used in this rule, “in connection with any judicial proceeding”
1ncludes all participants In a judicial proceeding while they are in a courtroom or its
environs.

(2) A judicial officer may authorize, by written notice to the United States:
<+ Marshal the use of electronic or photographic means for the presentatlon of ewdence -
. -.'-or for the perpetuation of the record : . .

. (3) A district judge may authorlze by written notice to the Umted States o
Marshal L s

investltwe, ceremomal or naturalization proceedings; and

f.the: Unlted States.
e (d) Firearms and Weapons.,

(1) Flrearms, knives, exploslves, and other weapons are prohlblted from '
' “-'=’-=f-'=:’federa| court facilities and subject to conflscatlon S c o pem e oy

EE AN (2) Exceptlons to this rule may.include:

(A) the broadcastmg, telewsmg, recordmg, -or photographmg of'

(B) the radio or television- broadcasting, audlo or vucleo recordmg or. -' i
otographlng of court proceedings pursuant to a resolution of the Judicial Conference -

- (A) the Umted States Marshal, deputy marshals, courk security officers, -

and employees of the Federal Protective Service in accordance with 18 U.S.C. §
-930(d); : o . :

(B) federal law enforcement agencies having offices in a federal court
facility are exempt from the provisions regarding the carrying.of weapons while.: .
entering the building and while gomg to and from the floor where their offices are
located; or : -

(C) state, county, and local law enforcement officers who are:

: (i)  escorting prisoners to and from court under. the direction of
the Umted States Marshals Service, or

(i)  assisting the Marshals Service by supporting or providing
. additional security, as directed, in and around federal court facilities.

(3) All other federal, state or local law enforcement officers are required to
identify themselves and store their weapons at the office of the United States Marshal.
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(B

an affidavit of counsel showing that:

()

)

(iit)

a notice of intent to file a motion to withdraw was personally
served on the client at least fourteen days prior to filing the

motio’n to Withd.raw; :

the chent has been adv1sed of its oblxgat:xon immediately to
retain new counsel or appear pro se if the motion to withdraw
is granted; - and :

facts constituting good cause support withdrawal. A showing
of good cause may be made by filing an ex parte affidavit
separate from the affidavit addressing subsections (i) and (if)
above. An ex parte affidavit must be served on the client but.
need not be sérved on any other party.

83.10 PHOTOGRAPHING, TELEVISING, BROADCASTING.

(a) Pursuant to the direction of the Judicial Conference of the United States, the
taking of photographs in the courtroom or its environs in connection with any judicial
proceeding, including any person participating in ajudicfal proceeding, or thebroadcasting -
of judicial proceedings by radio, television or other means is prohibited.

(b) Definitions.

@)

@

As used herein, “judicial proceeding” means:

(A)

(B)

©.

any trial, hearing, naturalization proceeding or ceremonial occasion
in any United States District Court;

any proceeding before any bankruptcy judge or magistrate judge;

sessions of the Grand Jury and Petit Jury.

“Courtroom” of a United States District Court means the foyer, witness
room, and all space behind the first set of double doors leading into the
gallery. A courtroom of a magistrate judge or bankruptcy judge means any
place where a judicial proceeding is conducted.
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(3)  The “environs” of the courtroom of the United States District Court for the
District of Montana and its magistrate judges and bankruptcy judges include
the building -or physical structure wherein judicial proceedmgs are
conducted. : :

() With respect to a grand jury or other pending investigation of any criminal
matter, an attorney participating in or associated with the investigation must refrain from
making any extrajudicial statement that a reasonable person would expect to be -
disseminated by any means of public communication that goes beyond the public record,
or that is not necessary to either inform the public that the investigation is underway, or
to. describe the general scope of the investigation, or .to obtain assistance in the.
- apprehension of a susPect or to warn the public of any dangers or. otherw1se to aid in the
: mves’agatxon oo - e

(d) From the time of arrest, issuance of an arrest warrant or the filing of a complaint,
information or indictment in any criminal matter until the commencement of trial or

- disposition without trial, any attorney, law firm or governmenital agency associated with

the prosecution or defense must not release or authorize thé release of any extrajudicial
statement that a reasonable person would expect to be disseminated by any means of
public communication relating to that matter and concerning:

(1)  the prior criminal record (including arrests, indictments, or other charges of
' crime), or the character or reputation of the accused, except that the attorney
or law firm may make a factual statement of the accused’s name, age,
residence, occupation, and family status, and if the accused has not been
apprehended, an attorney or law firm associated with the prosecution may
release any information necessary to aid in the apprehension of the accused

or to warn the public of any dangers the accused may present; '

(2)  theexistence or contents of any confession, admission, or statement givenby
the accused, or the refusal or failure of the accused to make any statement;

(3)  the performance of any examinations or tests or the accused’s refusal or
" failure to submit to an examination or test;

(4)  theidentity, testimony, or credibility of prospective witnesses, except that the

attorney or law firm may announce the identity of the victim if the
announcement is not otherwise prohibited by law;
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Rule 83-13.02. Use of Photographic and Recording Equipment.
All means of photographlng, recordmg, broadcastmg and telewsmg are prohlblted in any

courtroom, and in areas adjacent to any courtroom except when authorized by the _]udge pre31dmg :

over an mvestlture naturahzatlon ©

to prohibit the usé o_f e‘lectronlc 'aud
the o_fﬁc‘iél record of a proceeding,” it mg Court ‘security, or whe authorlzed by the Judge'

'présidhig'as necessary to the admi ation of Justlce
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RULE 83.6

SECURITY

(a) Courthouse Security

(1)

(2)

Screening and Search. All persons entering federal courthouse facilities in
this district and all items carried by them are subject to appropriate screening
and search by a deputy U.8. Marshal, or any other designated law
enforcement officer. Persons may be requested to provide identification and
to state the nature of their business in the courthouse. Anyone refusing to
cooperate with these security measures may be denied entrance to the
courthouse.

Firearms and Other Weapons. All persons, including all law enforcement
personnel not employed bythe United States Marshals Service, shall deposit
any firearm or other weapon with a deputy U. S. Mafrshal or any other law
enforcement officer designated by the U. S. Marshal, directly upon entering
federal courthouse facilities, unless otherwise specifically authorized by the
United States Marshal. - . '

No firearms or other weapons are permitted in.any couriroom, except when
carried by U. S. Marshals Service personnel orwhen used as exhibits. Upon
entering the courthouse, the custodian of the firearm or other weapon exhibit
must submit it to the United States Marshal's Office for a determination that
the firearm or other weapon exhibit is inoperative to the Marshal's
satisfaction. ' o

(b) Photographing; Broadcasting; Televising; Recordin_g“;___ -

(1

Photographic, Broadcasting and Recording Equipment. The taking of
photographs and the use of radio, television or other recording or

- broadcasting equipment anywhere inside the Courthouses, or in any leased

space, occupied by the district court, the bankruptcy court, the U.S.
Probation Office, the U.S. Pretrial Services Office, or the United States
Marshal, are strictly prohibited. For the purpose of this rule, the environs of
the courtroom shall include the Judges’ chambers, halls, passageways and
stairways on those floors of the building on which court proceedings are
conducted:; elevators; the chambers of magistrate judges; the office of the
Clerk of Court; the office of the United States Marshal, and all areas
encompassed within the courthouse building communicating at the entrances
to said building.

Photographing, recording (audio or video), broadcasting, transmission or
televising of federal court proceedings is not allowed. This disposition is
extensive to all attemeys and legal aides who may be using cellular
telephones or any other electronic device {i.e., palm notepads) with built-in
features allowing for the taking of photographs, audio or video recording and
scanning documents. ‘
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(2)

Exceptions. However, a judge may authorize broadcasting, televising,
recording or taking photographs in the courtroom or adjacent areas during
naturalization, admissions to the bar or other ceremonial or special
proceedings. '

The use of electronic, photographic and recording equipment may be
allowed in any courtroom as a means for presentation of evidence or for the
perpetuation of the record of the proceedings in court, videoconferencing,
electronic case filing and access, for security purposes, for purposes of
judicial administration, or in accordance with any pilot program allowed by
the Judicial Conference of the United States. : ' :

(c) Cellular Phones, Pagers, Tape or Digital ﬁécordérs, and.Laptdp Computers

(1)

(2)

(3)

Authorized Court Personnel. Only authorized Court personnel may possess
cellular phones or pagers in court facilities. The United States Attorney and
his/her assistants are authorized to possess cellular phones and pagers in
Court facilities by virtue of their federal law enforcement status pursuant to
18 U.S.C. § 115(c){1), in the discharge of their official government duties,
upon a demonstrated need to the presiding judicial officer, However, such
devices shall be switched to their “silent mode” when brought into or

possessed in any courtroom or judge’s chamber absent specific advance ... . ...
authorization to the contrary by a judicial officer. Likewise,:-such devices - - = . ... L.

shall be switched to their “silent mode” when brought into or.possessed in or
during mediation sessions absent specific advance authorization to.the
contrary by the mediator in the proceedings.

Members of the Bar . Aftorneys, and- their assistants, when providing
services to counsel, may be allowed to use laptop computers in the
courtrooms upon counsel's certification to the presiding judicial officer that
he/she-will comply, and be responsible for his staff's compliance, with the
Rules of this Court, specifically with the provisions under subsection (b)(1).

Other Persons. All other persons shall deposit any cellular phane, pager,
laptop computer, personal digital assistant (PDA) or similar device, tape or
digital recorders, with a deputy U. S. Marshal or any other law enforcement

officer designated by the U. S. Marshal, directly upon entering the federal

courthouse or courtroom facilities.

65

Page 47




. Local Rules of the
United States District Courts for the
Southern and Eastern Districts of New York

Effective April 15, 1997

Includes Amendments
through April 11, 2008

Page 48



Local Civil Rule 1.7. Fees of Clerks and Reporters

(3) The clerk shall not be required to render any service for which a fee is prescribed by
statute or by the Judicial Conference of the United States unless the fee for the particular service is
paid to the clerk in advance or the court orders otherwise.

(b) Every attorney appearing in any proceeding who orders a transcript of any trial, hearing,
or any other proceeding, is obligated to pay the cost thereof to the court reporters of the court upon
rendition of the invoice unless at the time of such order, the attorney, in writing, advises the court
reporter that only the client is obligated to pay.

[Source: Former Local General Rule 6.]

Local Civil Rule 1.8. Phetographs, Radio, Recordings, Television

No one other than court officials engaged in the conduct of court business shall bring any
camera, transmitter, receiver, portable telephone or recording device info any courthouse or its
environs without written permission of a judge of that court.

Environs as used in this rule shall include the entire United States Courthouse property,
including all entrances to and exits from the buildings.

[Source: Former Local General Rule 7.]

Local Civil Rule 1.9. Disclosure of Interested Parties - REPEALED March 3, 2003

[See Rule 7.1 of the Federal Rules of Civil Procedure]
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