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CORPORATE DISCLOSURE STATEMENT

The undersigned counsel of record provides the following statement under 

Fed. R. App. P. 26.1: Amicus Curiae Courtroom View Network [dba] Courtroom 

Connect states that it has no parent corporation and that no publicly held 

corporation owns 10% or more of its stock.
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CORPORATE DISCLOSURE STATEMENT

The undersigned counsel of record provides the following statement under 

Fed. R. App. P. 26.1: Amicus Curiae Courtroom View Network [dba] Courtroom 

Connect (a California corporation) states that it has no parent corporation and that 

no publicly held corporation owns 10% or more of its stock.



INTRODUCTION AND STATEMENT OF INTEREST OF 
COURTROOM VIEW NETWORK

Amicus Curiae, Courtroom View Network (“CVN”), is an independent media 

organization that provides unedited, gavel-to-gavel coverage of court proceedings to 

subscribers over the internet.1  CVN has covered over 200 proceedings, including 

trials and some of the most prominent civil litigation in the United States.  (Docket 

#719 [Shin Decl. at ¶ 4])  CVN’s purpose is no different than that of the press 

generally: to provide information about courts and proceedings as accurately as 

possible.  But it does this through the unique emerging opportunities afforded by 

the internet. CVN’s subscribers vary by proceeding—and can include, for 

example, only parties; interested groups, such as the shareholders of a party; and 

members of the public, who subscribe to CVN proceedings.  (Id. at ¶ 3)  The 

internet provides a particularly effective model to reach these persons (e.g., 

financial analysts, class members, lawyers and in-house counsel located across the 

country or globe in MDL proceedings).2

At the heart of this proceeding is whether the Rules of the district court bar 

the continued, deliberate, and judicious evolution of this phenomenon—in every

  
1 CVN respectfully submits this brief pursuant to this Court’s January 21, 
2009 Order and Fed. R. App. P. 29(b), accompanied by a motion for leave to file 
pursuant to the January 21 Order.    

2  In light of CVN’s interest in the interpretation of Rule 83.3, CVN 
respectfully requests that it be given permission to participate in oral argument, and 
CVN has submitted herewith a motion seeking permission to do so.
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case in the District of Massachusetts that such stakeholders wish to observe.  CVN

seeks to persuade this Court that it should not, and indeed may not, construe Local 

Rule 83.3 to bar cameras in all adversarial judicial proceedings. Rule 83.3 is 

unambiguous in creating two exceptions to the general prohibition in the Rule.  

One covers activity “specifically provided in these rules”; the other covers activity 

that is permitted “by order of the court.”  Petitioners’ argument that the phrase “by 

order of the court” is limited to only those activities set forth in one subsection of 

the Rule is flawed because it: (i) reads language into the Rule that is not there; (ii) 

renders superfluous language that is there; (iii) ignores language from analogous 

rules that do unambiguously bar cameras in adversarial proceedings; and (iv)

makes absolutely no sense.

Indeed, under Petitioners’ reading, Rule 83.3 renders impermissible routine 

uses of audio-visual technology that take place every day in adversarial 

proceedings—including the use of security cameras in courtrooms; media overflow 

rooms; audio broadcasts of proceedings to law clerks in chambers; video or audio 

conferencing in complex cases; even the display of an allegedly defamatory 

broadcast at issue in a defamation case.3

  
3 Rule 83.3(a) provides in pertinent part (see Addendum at 1 for full text):  

(a) Recording and Broadcasting Prohibited. Except as specifically 
provided in these rules or by order of the court, no person shall take 
any photograph, make any recording, or make any broadcast by radio, 
television, or other means, in the course of or in connection with any 
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This Court has repeatedly accorded greater deference to a district court’s 

interpretation of its own local rules than of statutes.  Judge Gertner’s interpretation of 

the local rule is correct and should be afforded deference.  And if Judge Gertner’s 

interpretation of Rule 83.3 is inconsistent with the views of a majority of the judges 

of the District of Massachusetts, those members can revise the Rule; if the views of 

the entire Court are inconsistent with those of the First Circuit Judicial Council, it is 

empowered to “modify or abrogate” the Rule.  See Fed. R. Civ. P. 83(a)(1). Given 

this remedial framework, an extraordinary writ is insupportable—quite apart from 

Petitioners’ failure to have shown irreparable injury,4 see note 15 infra—where this 

Court must find Judge Gertner’s interpretation to be not only erroneous but “palpably 

erroneous” in order to grant the Petition.  

STATEMENT OF ADDITIONAL FACTS
RELEVANT TO BRIEF AMICUS CURIAE

The history of cameras in the federal and state courts is set forth in detail in 

Defendant’s Motion to Admit the Internet filed in the district court. (# 718)  We 

    
proceedings in this court, on any floor of any building on which 
proceedings of this court are or, in the regular course of the business 
of the court, may be held . . . .

4 Petitioners’ denunciation of CVN as conspiring with “Defendant and his 
counsel” (Petition at 6) to advance one party’s cause, is reckless and unfounded 
rhetoric.  CVN has no interest in the outcome of the underlying case—indeed CVN 
did not even appear below and does not necessarily agree with the conditions 
enumerated by the Court for imposing coverage—but most assuredly has an interest 
in ensuring the proper reading of Rule 83.3.
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highlight these key matters:

First, cameras have become a fixture in the trial courts of 43 states, and 

numerous studies have been conducted to evaluate their effects on the judicial 

process.  (#720 [Nesson Decl. Exs. 1-2, 4-9, 23])  For example, following a 

successful pilot program in the 1980s, the Commonwealth of Massachusetts

adopted a rule allowing cameras to cover state court proceedings. See Mass. Sup.

Jud. Ct. R. 1:19 (Addendum at 7)  That rule remains in effect to this day.  See 

Hearst v. Justices of the Superior Court, No. SJ-96-0047 (Mass. Feb. 1, 1996) 

(“The circumstances of People v. Simpson in California should not be permitted to 

influence the operation of our Massachusetts rule.”). (#720 [Nesson Decl. Ex. 3])

Second, the federal judiciary has experimented with cameras.  It initially did 

so through a pilot program that authorized coverage of cases in several federal 

courts (including in the District of Massachusetts). (#720 [Nesson Decl. Exs. 5, at 

104; 7])5  The results of the pilot program were favorable, and the Judicial 

Conference’s Case Management Committee—charged with evaluating the 

program—recommended making coverage permanent in all civil proceedings.  

(#720 [Nesson Decl. Ex. 8])  The Conference “declined to approve” the 

recommendation. (#720 [Nesson Decl. Exs. 9, at 47; 10])

Finally, and despite the Conference’s opposition, several federal courts (nine 
  

5 The program lasted from 1991 to 1994 and involved coverage of over 50 
trials and other proceedings.  (#720 [Nesson Decl, Ex. 7 at 5)
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of them) continue to have rules that permit the discretionary exercise of authority 

to permit cameras in adversarial proceedings.  Thus, federal courts in New York, 

notwithstanding the policy of the Conference, have permitted coverage under the 

Rule in force in those localities.6 E.D.N.Y. & S.D.N.Y. R. 1.8.  They have done so 

over the objections of parties, for trials, e.g., E*Trade Financial Corp. v. Deutsche 

Bank AG, 582 F. Supp. 2d 528 (S.D.N.Y. 2008); evidentiary hearings, In re 

Zyprexa Products Liability Litigation, Case No. 04-md-1596, 2008 WL 1809659 

(E.D.N.Y. March 4, 2008); and oral arguments. E.g., Scotchtown Holdings LLC v. 

Town of Goshen, No. 08-cv-4720 (S.D.N.Y. Dec. 11, 2008) (Addendum at  3)7

These rulings have not precipitated a “flood of applications,” as Petitioner 

  
6 In response to the first of these rulings, Marisol v. Giuliani, 929 F. Supp. 
660 (S.D.N.Y. 1996), the Conference approved a resolution “to strongly urge each 
circuit judicial council to adopt” Conference policy banning cameras, and to 
“abrogate any rules of court” that conflict with that policy.  (#720 [Nesson Decl. 
Ex. 12])  To our knowledge, no circuit judicial council has done so.  
7 Much of the Petition seeks to rely on Conference policy to provide guidance 
in passing upon whether Rule 83.3 permitted Judge Gertner to act at all.  But the 
unambiguous language of the Judiciary Code, and the case law, have made clear 
that this is not up for dispute.  In the absence of a federal rule of procedure, district 
courts have the authority to enact their own rules, see 28 U.S.C. § 2071(a), and 
only a majority of judges on the district court or the First Circuit Judicial Council 
have the power to amend or abrogate these rules. Here there is no applicable 
federal rule, compare Fed. R. Crim. P. 53, and Rule 83.3 is the only rule of court in 
Massachusetts covering this subject matter. It, not the Conference, grants authority.  
See Fed. R. Civ. Proc. 83(a)(1); In re Zyprexa Products Liability Litigation, 2008 
WL 1809659, at *1 (“The position of the Judicial Conference . . . does not bind 
federal district courts.”); accord United States v. Merric, 166 F.3d 406, 412 (1st
Cir. 1999). 
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posits—we are aware of approximately 40 applications having been made since

1996—and there is no record of coverage undermining the administration of justice

or otherwise causing injury, let alone irreparable injury that could justify an 

extraordinary writ vacating the trial court’s exercise of discretion.  

ARGUMENT

JUDGE GERTNER CORRECTLY HELD THAT LOCAL RULE 83.3 
GRANTS JUDGES THE DISCRETION TO PERMIT THE RECORDING 

AND BROADCASTING OF DISTRICT COURT PROCEEDINGS  

To justify a writ of mandamus or prohibition, Petitioners must demonstrate 

both that they face a “special risk of irreparable harm,” and that the Court’s order 

is “palpably erroneous.”  United States v. Horn, 29 F.3d 754, 769 (1st Cir. 1994).  

That standard of review is of particular importance here, given the Petitioners’ 

emphasis on the Conference’s policy views, because this Court has long held that

“a special degree of deference—above and beyond the traditional standards of 

decisionmaking and appellate oversight—attaches to a court’s interpretation of its 

own local rules.”  In re Jarvis, 53 F.3d 416, 422 (1st Cir. 1995) (Selya, J.)

(emphasis added).  Under either that appropriately extra-deferential standard of 

review, or even under the standard that would apply to construction of statutory 

language outside the local rule context,8 Judge Gertner’s determination that Rule 

  
8 “[I]n plotting the contours of a statute, courts must look first to its language 
and structure.”  Plumley v. Southern Container, Inc., 303 F.3d 364, 369 (1st Cir. 
2002) (Selya, J.).  “If, after employing all the traditional tools of construction, the 
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83.3 accords her discretion to permit recording or broadcasting is not erroneous—

let alone “palpably erroneous.”

A. The Text and Structure of Rule 83.3 Make Clear That District 
Courts Have the Discretion to Permit Broadcasting and 
Recording of District Court Proceedings

The Unambiguous Text.  Rule 83.3 comprises four separate subsections 

(83.3(a)-83.3(d)). (Addendum at 1)  Subsection 83.3(a) bars recording and 

broadcasting “except” in two categorical circumstances:  “Except as specifically 

provided in these rules [Category One] or by order of the court [Category Two].”

(emphasis added).9  Subsections 83.3(b)-(d) straightforwardly enumerate the

exceptions “specifically provided in these rules,” none of which are at issue here.  

Rule 83.3(a) thus permits not only certain enumerated exceptions to the general 

prohibition on broadcasting and recording but also expressly provides a catch-all

provision—“by order of the court” [i.e. the Category Two exception]—that permits 

the Court to exercise discretion under other circumstances.

Judge Gertner’s straightforward interpretation of Rule 83.3(a) is consistent 

    
statute’s text seems unambiguous and the ordinary meaning of that unambiguous 
language yields a reasonable result, the interpretive odyssey is at and end.”  
Morales v. Sociedad Espanola De Auxilio Mutuo y Beneficencia, 524 F.3d 54, 57 
(1st Cir. 2008), cert. denied, 2009 WL 56203 (Jan. 12, 2009).
9 As Judge Gertner recognized (Order at 5), the use of the disjunctive “or” in 
Rule 83.3(a) signifies the two separate and alternative categories of exceptions.  
See Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979) (“[T]erms connected by 
the disjunctive [should] be given separate meanings, unless context dictates 
otherwise.”).  
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with the well recognized power of courts to control the proceedings before them—

in this case by permitting cameras to cover an oral argument.  (Order at 5)   

Petitioners’ Rewrites and Surplusage.  Petitioners argue that the 

“except[ions] specifically provided in the rules” (Category One) apply to court 

reporters (83.3(b)) and dictation equipment in the clerk’s office (83.3(d)); and that 

“by order of the court” (Category Two) applies specifically and only to 

preservation of evidence or ceremonial proceedings (83.3(c)). (Petition at 10-12)  

Despite its plain text, Petitioners in effect claim that the first dependent clause in 

Rule 83.3(a) actually means the following:  “Except as specifically provided in 

these rules, including as set forth in subsections (b) and (d) below or by order of 

the court as permitted in subsection (c) below, no person shall take any 

photograph . . . .” Rule 83.3 simply does not say that—and there is no basis for

Petitioners to rewrite the Rule to support their desired interpretation.10  

Petitioners contend that the use of the phrase “may permit” in Rule 83.3(c) 

modifies—and delimits—the exception permitting entry of an “order of the court”

set forth in Rule 83.3(a).  (Petition at 11)  This too makes no sense, grammatically 

or logically.  Rule 83.3(c) is self-executing—its language is all that is needed for a 

court to permit the use of recording devices for preserving evidence, perpetuating a 
  

10 E.g., Lopez-Soto v. Hawyek, 175 F.3d 170, 173 (1st Cir. 1999) (“Courts have 
an obligation to refrain from embellishing statutes by inserting language that 
Congress opted to omit.”); C.K. Smith & Co. v. Motiva Enterprises, 269 F.3d 70, 
77 (1st Cir. 2001) (same).
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record, or recording investiture, ceremonial, or naturalization proceedings.  No

separate authorization of an “order of the court” is required.  More to the point, 

nothing in Rule 83.3 suggests that the only “order[s] of the court” permitted are 

those that may be issued to permit the proceedings listed in Rule 83(c).

This is so for two reasons.  First, as Petitioners acknowledge, it is a “familiar 

canon of construction that each word and phrase of a statutes or rule must be given 

effect.”  (Petition at 12 (citing authorities))  But Petitioners’ interpretation would 

limit the exceptions to the Rule’s general prohibition solely to those exceptions 

“specifically provided in these rules.”  That self-evidently renders superfluous the 

phrase “by order of the court.”  

Second, the structure of the statute—which locates “order of the court” in a 

separate subsection from the exceptions for presentation of evidence and 

ceremonial proceedings—reinforces the notion that the court may issue orders 

other than those “specifically set forth in the rules.”11 Once again, Petitioners’ 

interpretation cannot be squared with the Rule’s plain language and would require 

a wholesale revision to the text of Rule 83.3(a), Rule 83.3(c), or both.

Other Courts and the Conference Have Shown That Writing a Ban on 

Coverage of all Adversarial Proceedings is Not a Complicated Task.  Further 

confirmation that Rule 83.3’s plain language supports the ruling below is to be 
  

11 See, e.g., Lopez-Soto, 175 F.3d at 175 (the “language and structure of 
subsections [of statute at issue] counsel in favor of a disjunctive interpretation”).
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found in the many rules of other jurisdiction that express unambiguously and 

directly the exact ban on cameras in adversarial proceedings that Petitioners seek 

to read into Rule 83.3.  E.g., N.D. Cal. R. 77-3; S.D. Cal. R. 83.7(c); D. Del. R. 

83.2; D. Haw. R. 83.8; E.D.N.C. R. 83.6; N.D. Okla. R. 39.3; E.D. Pa. R. 83.3;

N.D. Tex. R. 83.18; E.D. Va. R. 83.3. (Addendum at 8-28) And to the extent that 

local courts have adopted the Conference Policy Statement that cameras are 

permitted “only” via the exceptions specifically enumerated in the Policy 

Statement, they, too, have done so.  E.g., M.D. Fla. R. 4.11; N.D. Ind. R. 83.3 & 

83.4; S.D. Ind. R. 83.3; E.D. Mich. R. 83.31(c); E.D. Mo. R. 83-13.02; D. Mont. R. 

83.10; D.P.R. R. 83.6.  (Addendum at 29-47)  Yet the District of Massachusetts has 

done none of this.     

Petitioners’ Reading Defies Common Sense.  Finally, Petitioners’ proposed 

reading of the Rule would lead to nonsensical results—which also weighs against 

their proffered interpretation.  See, e.g., Petitioning Creditors of Melon Produce v. 

Braunstein, 112 F.3d 1232, 1238 (1st Cir. 2007) (emphasizing the importance of 

looking to the “practical effects” in interpreting a statute).  In fact, Petitioners’ 

repeated citation to the Policy Statement confirms that Judge Gertner’s 

interpretation of Rule 83.3 is the only interpretation that makes sense:  If 

Petitioners are correct—and the only exercises of discretion permitted by Rule 83.3 

are to preserve[e] evidence or perpetuat[e] the record, or for investigative, 
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ceremonial or naturalization proceedings (Petition at 10)—then Rule 83.3 imposes 

far more stringent limitations on audio-visual recording activity than even the 

Conference has suggested would be desirable. Petitioners want it both ways:  they 

argue repeatedly that Rule 83.3 “precisely tracks” Conference policy at the same 

time that they insist that the Rule bars any exceptions other than those enumerated 

in subsections (b)-(d).

But under Petitioners’ interpretation, no judge in the District of 

Massachusetts could permit cameras in her courtroom for purposes of “judicial 

administration,” or even for “security purposes,”  (Petition at 13 (quoting prongs 

(c) and (d) of Conference Policy Statement)), because those are not among the 

enumerated exceptions in Rule 83.3.  Thus, Petitioners would have this Court deem 

impermissible routine uses of technology.  In addition to the use of security 

cameras and the several others mentioned on page 2 above, banned uses would 

include the demonstration of a recording device for evidentiary purposes (not to 

preserve evidence), such as to determine whether the recording device can actually 

record; and the use of dictation equipment by a visually impaired law clerk outside 

of the clerk’s office.  The Policy Statement permits all of this, and all of it, if 

Petitioners prevail, would be ultra vires under Rule 83.3.  
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B. District Courts are Entitled to a “Special Degree of Deference” in 
Interpreting Their Own Rules and are Best Situated to Exercise 
Their Discretion to Permit Coverage of Adversarial Proceedings

The Petition is threaded with distrust of the power of District Court judges to 

read their own rules and exercise their own discretion. (E.g., Petition at 10) This 

Court should firmly reject the inference that district judges cannot be trusted.

As an initial matter, the discretion afforded under Rule 83.3 is consistent 

with the broad authority conferred upon trial court judges to manage their own 

proceedings and courtrooms.  E.g., U.S. v. Cassiere, 4 F.3d 1006, 1018 (1st Cir. 

1993). Discretion is particularly appropriate in this case because it concerns a 

question of case management12—the role of cameras in district court 

proceedings—as to which district courts have special expertise, and with respect to 

which they ought to be entitled to significant deference because of that expertise 

and experience. See Koon v. United States, 518 U.S. 81, 98 (1996) (district courts 

have an “institutional advantage” over appellate courts in the area of sentencing 

because of their “vantage point and day-to-day experience”).  

Thus, it is wrong to denounce Judge Gertner’s reasoned exercise of 

discretion as “limitless.”  Her ruling was but one step in an evolving process of 

experimentation that the local rules permit—and which in all other local matters 
  

12 As this Court has emphasized, “[t]rial judges are the judiciary’s infantry:  
they man the front lines, and therefore, possess special insight into the dynamics of 
the cases over which they preside.”  United States v. Parilla-Tirado, 22 F.3d 368, 
371 (1st Cir. 1994).  
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the court rules exist to encourage.  Indeed, such evolutionary experimentation was 

among the reasons for establishing a system of local district court rules in the 

Enabling Act.  See House Rep. No. 99-422, at 14 (1985) (recognizing problems of 

inconsistent local rules but stating that “Local rulemaking has some obvious 

benefits, including flexibility to accommodate local conditions and needs.”).13

This then is the central—and indisputable—relevance of the activity since 

1996 by which federal courts in New York have permitted audio-visual coverage 

of civil proceedings on the authority of their analogous Local Rule 1.8. Whatever 

the differences between the texts of Rule 83.3 and Rule 1.8,14 this much cannot be 

  
13 This varying local practice is of a piece with Justice Brandeis’ theory of 
states as “laboratories of experimentation.”  New State Ice Co. v. Liebman, 285 
U.S. 262, 311 (1932) (Brandies, J., dissenting).  And, as Justice Powell and others 
have emphasized, the theory applies with no less force to the differing practices of 
different courts: “[i]n an age in which empirical study is increasingly relied upon 
as a foundation for our decision making, one of the more obvious merits to our 
federal system is the opportunity it affords each state, if its people so choose, to 
become a ‘laboratory’ and to experiment with a range of trial and procedural 
alternatives.”  Johnson v. Louisiana, 406 U.S. 366, 376 (1972) (Powell, J., 
concurring). 
14 Petitioners argue that Rule 83.3 is “dramatically different” from Rule 1.8.  
(Petition at 17)  But while the language of the rules may differ—“order of the 
court” versus “written permission of a judge”—there is no functional difference 
between the two phrases from the perspective of the ability of a court to exercise 
discretion. If anything, Rule 1.8 is the broader of the two, at least under 
Petitioners’ approach to the rules, because it bars everything without specific 
exceptions, unless in a specific instance a specific judge provides permission.  
Thus, for example, in New York a judge may not even permit a “the use of 
dictation equipment,” compare D. Mass. R. 83.3(d), except upon written 
permission.  (For obvious reasons, New York is well known as the most security-
conscious federal court in the nation.)    
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disputed: the judges in New York have exercised their discretion responsibly and 

with attention to the rights of all parties.  See, e.g., In re Zyprexa Products Liability 

Litigation, 2008 WL 1809659, at *1 (Weinstein, J.) (the public should be permitted 

“so long as there is no interference with due process, the dignity of litigants, jurors 

and witnesses, or with other appropriate aspects of the administration of justice.”) 

(emphasis added).

Judge Gertner has acted with no less care.  When first confronted with a 

request (by CVN) under Rule 83.3, she asked serious (often skeptical) questions 

and did not grant the request.  (#720 [Nesson Decl, Ex. 24])  And her order in this 

case (at 9-10) took account of Petitioners’ concerns about prejudice, by imposing

conditions on coverage to ensure minimal disruption (noting that cameras were 

already installed in the courtroom) and maximize the value of the coverage 

(requiring gavel-to-gavel coverage, without editing).  This is not the work of a 

judge who has abused her discretion and the extraordinary writ of mandamus 

would be inappropriate here.  See In re Bushkin Associates, Inc., 864 F.2d 241, 245 

(1st Cir. 1989).
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