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PROCEEDI NGS
I N OPEN COURT
(JURY PRESENT)

THE COURT: Let's continue.

MR. GABRI EL: Good norning, Your Honor. Doug
Jacobson is still on the stand. Your Honor, while he's
comng up, we had to redact a couple of things. W got one
of them done last night. | have a copy for the Court's
book. If | may approach?

THE COURT: Pl ease.

MR. GABRIEL: This is just the first page of
Exhi bit 13 where we redacted the header.

THE COURT: Good norning. Pull the m crophone
down. You have a soft voice, |like |I do. Speak up.

You may conti nue.

MR. GABRI EL: Thank you, Your Honor. Good
nmor ni ng, Your Honor. Good norning, Counsel, M. Thonsas.
And good norning to you, Ladies and Gentl enen.

(Doug Jacobson)
DI RECT EXAM NATI ON (Cont . )
BY MR. GABRI EL:
Q Good norning to you, Dr. Jacobson.
A.  Good norni ng.
Q | would like to just briefly kind of get us back to

where we were when we stopped yesterday. | believe that you

LORI A. SIMPSON, RMR- CRR
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gave an opinion that the conputer with | P address
24.179.199. 117 on February 21, 2005 at about 11:00 p.m was
used to distribute and downl oad the sound recordings on the
share fol der that we have seen. You gave that opinion
yesterday, correct?

A, That is correct.

Q You also testified yesterday that the data that you
reviewed from Charter Conmuni cations connected that conputer
to the defendant, Janmm e Thomas, correct?

A. That's correct.

Q And you testified that there was no wireless router in
use on this date and tinme, correct?

A. That's correct.

Q And then | believe we turned to your forensics

exam nation. Does that pretty nmuch bring us up to where we
wer e?

A Yes.

Q Let nme do two things before we get back into the
forensic exam nation with you. Yesterday Judge Davis asked
| believe the gentleman from Charter Conmunications a
question and | think you were in the courtroom He asked
about | P address spoofing. You were in the courtroom and
heard the question?

A Yes, that's correct.

Q And you're famliar wth |IP address spoofing?

LORI A. SIMPSON, RMR- CRR
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A Yes.
Q | would like, if you would, to answer Judge Davis's
question about that. First, would you describe or tell us
what | P address spoofing is.
A Basically it's pretending to be sonebody el se, taking
over their I P address on the Internet.
Q Have you seen any evidence that that occurred in this
case?
A No.
Q Do you have an opinion as to whether that happened in
this case?

MR. TCDER: (bjection, foundation.

THE COURT: Overrul ed.

THE WTNESS: M opinion is it did not happen in
this case.
BY MR. GABRI EL:
Q Wiy?
A, Making I P spoofing work is extrenely conplicated. To be
able to pretend to be sonebody else at the sane nonent in
time they're on the Internet is alnost inpossible to carry
out.
Q Dr. Jacobson, | have one nore prelimnary thing and we
will get to your forensics exam Can you | ook at
Exhi bit 17, please. It is in Book 3 of 3.

A Ckay.

LORI A. SIMPSON, RMR- CRR
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Q Do you have it?
A Yes, | do.
Q This docunent is in evidence. It was the set of
docunents that Charter provided to M. Toder, correct?
A. That's correct.
Q And you've seen this before, correct?
A. That's correct.
Q And there's a long list of nunbers, et cetera.

MR. GABRIEL: Tim would you put that up, please.
BY MR. GABRI EL:
Q G a few pages in. You can see it on the screen too,
Dr. Jacobson.
A, Yes. There's several pages of that, yes.
Q Al right. Yesterday we at |east heard sonme questions
about a supposed conputer party. Do you recall that?
A Yes.
Q And questions directed towards people in Ms. Thomas's
house who maybe were plugging in and unpl uggi ng conputers
and --

MR. TODER: (Objection, msstates the evidence,
m sstates the question. It was a hypotheti cal

MR GABRIEL: [|'Il withdrawit.

THE COURT: W thdraw the question.
BY MR. GABRI EL:

Q Do you recall the hypothetical about the conputer party?

LORI A. SIMPSON, RMR- CRR
(612) 664-5104
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A.  Yes, | do.

Q Dr. Jacobson, fromthis data, can you tell us whether a
conputer party happened?

A.  Yeah. Fromthis evidence, the conputer party woul d not
have happened.

Q Wiy?

A. As was shown by or was testified by the person from
Charter, third colum over, that is the address, that's the
physi cal address of the conputer in the hone. Notice that
that address is consistent throughout this docunent. If
sonebody el se woul d have plugged in a different conputer
into that cable nodem there would have been a different
address that woul d have been noted by Charter
Communi cati ons.

Q You're looking at the client MAC address?

A Yes, | am

Q And what is a client MAC address?

A That is the MAC address of the device plugged into

the -- on the user's side of the cable nodem So a cable
nodem has two sides. It has the side that plugs into
Charter's network, which is the nodem VAC and nodem | P; and
then it has the side that the user plugs into, which is

i ndicated by the client MAC and the client |P.

Q So the first colum is the MAC address on the nodem

whi ch we di scussed yesterday?

LORI A. SIMPSON, RMR- CRR
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Right, on the Charter side of the network.
And then the client VACis the user's --

Side of the network, yes.

o > O >

And so you're saying -- and you're noting here that all
t hese are the sane?

A That's correct.

Q And could you look in this docunent -- we won't put up
all the pages. Wat date range were they all the sanme for?
A, As you notice at the top, it begins at the end of 2004.
It runs through --

Q And there are a nunber of pages of these, right?

A.  There's nunerous pages. It runs into '06, My, June,
June of ' 06.

Q So on the user's side that nunber was the sane for
years, right?

A Yes, until June of '06 and then that nunmber -- there was
some changes in that nunber in June of 'O06.

Q Thank you, sir. Now, comng back to the forensic

exam nation that you did, | think that you indicated -- you
descri bed that you were able to inspect the mrror inage or
the copy, forensic copy, of Ms. Thomas's hard drive, the one
she gave you, correct?

A That's correct.

Q And then you indicated, | think is where we were, is

that you had seen a bunch of sound recordings on there,

LORI A. SIMPSON, RMR- CRR
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correct?
A That's correct.
Q Can | ask you to |ook at Exhibit 26.

MR. GABRIEL: Your Honor, while Dr. Jacobson is
| ooking at it, | believe counsel has stipulated to this one
in advance, so we would nove its adm ssion.

MR. TCDER: No objection, Your Honor.

THE COURT: 26 will be admtted.

BY MR. GABRI EL:
Q Dr. Jacobson, do you recognize Exhibit 267?
A Yes.

MR. GABRIEL: M. Reynolds, would you put up just
the first page so the jury can see what we're | ooking at.
BY MR. GABRI EL:

Q Wat is Exhibit 26, please?

A Exhibit 26 is alisting of the files found in the hard
drive in the My Music directory of the hard drive.

Q And did you note anything about what you found in this
set of files?

A, Several things. It was a very |arge nunber of nusic
files, several thousand. They were alnost entirely in the
WVA format, which is the Wndows Media Player format. There
were a couple that were in the MP3 format.

Q But a great majority were in WA?

A Alnost all of themwere in the WA fornmat.

LORI A. SIMPSON, RMR- CRR
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Q And that's different fromwhat was in the share fol der,
t he Kazaa share fol der?
A. That's correct.
Q Wuld you remnd the |adies and gentlenmen of the jury
how t hat was different.
A. In the Kazaa share folder all but two of themwere in
the MP3 file format, which is a different file format than
t he WVA.
Q Please continue.
A.  The other thing | noticed is the tinmes at which these
files were placed on the directory, placed in the conputer,
that there were two date ranges. There was a date range
that was in the June tine frane, June '05 tine frame, where
there were several hundred songs downl oaded and pl aced on
the conputer over a short period of tinme. And then in the
January '06 tinme franme there were several thousand songs
pl aced on the conputer in a very short period of tine.
Q And, of course, both of those dates you just described
were after the capture date in this case of February 21,
20057
A. That's correct.

The other thing that | noticed is that all of the
files except for the three at the begi nning, which were
pl aced there by Wndows when you install Wndows, all those

files are after the date of capture.

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

291

Q So the thousands of nusic files you saw, with the
exception of the ones that Wndows put on, were after the
date of capture?

A. That's correct.

Q Dr. Jacobson, do you have an opinion, based on what you
have reviewed, as to how these recordi ngs got onto the hard
drive that you were given?

A Yes, | do.

Q What's your opinion?

A.  That these recordings were placed on the hard drive from
anot her hard drive.

Q Could you explain that. How does that work?

A.  You connect another hard drive to the conputer. You can
either do it internally or hard drives can connect the sane
way that other peripheral devices can connect, through a USB
port or sone other external nechanism

Q Wen you say "peripheral devices," you nean like a
printer or a fax machi ne?

A.  Yeah. Like other devices that are connected to your
conputer, you can connect hard drives that way.

Q And so you believe that these were put onto this hard
drive by way of another nodem -- excuse ne -- another hard
drive?

A, Another high-speed digital device. Due to the tine

bet ween each of these files, this had to have been

LORI A. SIMPSON, RMR- CRR
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transferred at a very high data rate, nmuch hi gher than what
you would find over the network or nuch higher than what you
woul d find by ripping the songs fromyour own CD s.

Q And you may have just answered this, Dr. Jacobson, but
what is the basis for your opinion that these were put on by
pl uggi ng in another hard drive as opposed to ripping your
own CD s?

A.  The tinme between each song as it's placed on the -- you
can see the tinme there is nmuch shorter than what it woul d
take to rip a song.

You' re | ooking on the right-hand col um here?

Yes, I'"'msorry, |I'mlooking at the right-hand col um.
And that shows the dates each file was created?

Dates and tines, yes.

o >» O > O

So by way of exanple, | just happen to be | ooking at
[ine 16, "06 Love G ves Love Takes.wm" and then "07 | Could
Not Ask For More.wra." Wat's the tine between those files?
A. The tinme is 15 seconds, and that's nuch shorter than
what it would take to rip froman audio CD

Q Now, Dr. Jacobson, yesterday when you first told us what
you found on the hard drive that you reviewed, | believe you
stated that you did not find any evidence of Kazaa on that
hard drive; is that correct?

A That is correct.

Q And you also stated that you did not find any of these

LORI A. SIMPSON, RMR- CRR
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digital audio files that plaintiffs claimwere being shared;
is that correct?

A. That's correct.

Q Is there a reason for that?

A.  Yeah. This is not the sanme hard drive that was in the
conmputer connected to the Internet on the date of capture.
Q And that's February 21, 2005?

A. That's correct.

Q And what's the basis for your saying that?

A. Al of these songs were placed on this hard drive after
the date of capture. None of the songs are in the sane
format as the share folder and the songs are not in the sane
format.

Q And have you seen evidence from Best Buy?

A Yes, and there's evidence from Best Buy indicating that
the hard drive in the defendant's conputer was replaced in
March, which is after the date of capture.

Q March of 20057

A, That's correct, March of 2005.

Q Sois it accurate, then, sir, that the hard drive that
Ms. Thomas provided to you was a drive other than the one
that was in the conputer on the day of capture?

A. That's correct.

Q Does this affect your opinion that the conputer that was

connected to the Internet on February 21, 2005 at the IP

LORI A. SIMPSON, RMR- CRR
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address we' ve been discussing was used to copy and
distribute the plaintiffs' recordi ngs?
A.  This does not change ny opinion.
Q Wy not?
A.  The evidence collected through Medi aSentry and Charter
Communi cations clearly shows that the conputer connected to
the Internet at that tine was responsible for distributing
copyrighted materi al .

MR. GABRIEL: |If the Court could give ne one
monent, | think I'mfinished.

(Pause.)

BY MR. GABRI EL:
Q I'msorry, Dr. Jacobson. In terns of -- wth respect to
the |last question, and the information you had al so
connected that conputer to Jamm e Thomas, correct?
A. That's correct, the information provided by --

MR. GABRIEL: | have -- I'msorry.

THE WTNESS: That's okay.

MR. GABRIEL: | have nothing further

MR. TOCDER: Can he finish his -- finish your
answer, please.

THE WTNESS: The information provided nade that
final connection between the conputer to Janm e Thonas.

MR. GABRI EL: Thank you.

LORI A. SIMPSON, RMR- CRR
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CROSS EXAM NATI ON
BY MR. TODER:
Q Wt information connected the conputer to Janm e
Thomas?
A, The information provided by Charter Conmunications.
Q And specifically what information was that?
A, That Jamm e Thomas is the owner of the account, of the
conputer, and that she's a subscriber to that account with
the user nane of tereastarr.
Q Charter Communications told you that Jamm e Thomas owned
t he conputer?
A, Charter Conmmunications indicated that Jamm e Thonas
owned the Internet account and basically owned the cable --
or | eased the cable nodem that Charter Conmmuni cations
identified as the nodem where the conputer was connect ed.
Q Okay. So really all Charter Conmunications told you,
the only information you can glean from Charter
Communi cations -- | understand you have other reasons for
your opi nions, but Charter Communications, none of their
evi dence showed that the particular conmputer, the physica
conputer, used was Jamm e Thomas's conputer?
A.  Charter Conmunications' evidence showed that the cable
nmodem was | eased to Janm e Thomas and that the conputer
connected to that cable nodem through other evidence, was

t he conputer that was responsible for distributing

LORI A. SIMPSON, RMR- CRR
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copyrighted material s.

Q Wat other evidence?

A.  The evidence by Medi aSentry shows whi ch conputer was
responsi ble for distributing.

Q So you're no |longer saying Charter -- you've gone from
Charter Arnms [sic] and now included Medi aSentry, but the
question was -- and | will ask it again -- what evidence
from Charter Arns [sic] did you |look at that specifically
says that it was Janm e Thonmas's conputer as opposed to her
account or as opposed to her nodent?

A | guess I'"'mnot quite sure what you're asking as far as
her conputer what.

Q Charter Arns [sic] didn't identify with their
informati on Janm e Thomas's conputer. As a matter of fact,
M. Weaver -- I'msorry -- M. Edgar was testifying that
what Charter Arns -- Charter Conmmunications, what they
turned over was the | P account, the account nunber, and we
saw that in a letter here. They turned over the I P address
that was registered to Janm e Thonmas, correct?

A.  They turned over the |IP address and the cabl e nodem MAC
addr ess.

Q Let's talk about that for a second. How would Charter
Conmmuni cati ons know whi ch MAC address was bei ng used?

A On their cable nodenf

Q Yeah, the MAC address of the conputer

LORI A. SIMPSON, RMR- CRR
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A On the inside of the network?
Q Yeah.
A As | said, cable nodens have two NAC addresses they deal
with.
Q Right.
A.  The way that cable nodens are designed to work is they
keep track of the internal MAC address. Sone cable
conpanies use that to -- | hate to use the word "strip," but
they use that to help control what devices are connected
through their network. M cable conpany in ny city uses the
MAC address to ensure that you only connect one device to
t heir networKk.
Q If sonebody else -- let's take a | ook --

MR. TODER: Is this on? CQops, | had it on.
can't renenber the exhibit nunber. Do you renenber the
exhi bit nunber?

MR. GABRIEL: 17, | believe
BY MR. TODER:
Q Do you renenber this exhibit we were just |ooking at?
A.  Yeah.
Q You have a nodem MAC address and you have a client MAC
address, right?
A That's correct.
Q Now, if a different conputer was used on this other than

Ms. Thomas's conputer, would the client MAC address change?

LORI A. SIMPSON, RMR- CRR
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A Yes.

Q Cay. And how would Charter Communi cations know t hat
there was -- would they get sone sort of a signal fromthat
conput er?

A Yes.

Q And where on that conputer would the signal enanate
fronf

A.  From the network.

Q Fromthe network, not fromthe conputer itself
physi cal | y?

A Wll, yes, fromthe conputer as it's plugged into the
network. So it asks the conputer what is its hardware
address.

Q Al right. And where does the conputer store that

i nformation?

A.  The hardware address?

Q Yeah.

A.  The hardware address is stored in nenory that is on the
network interface card.

Q GCay. Wll, thisis -- please bear with nme here. Wll,
anyway, so if a different conputer came on there, you say
the client MAC address woul d change?

A Yes.

Q Wat if the hard drive was repl aced?

A It wouldn't have any -- as long as the physical -- the

LORI A. SIMPSON, RMR- CRR
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rest of the physical conputer renained the sane, that

woul dn't have any effect.

Q Thank you. Wen were you first engaged by the record
conpani es?

A | believe it was Septenber of '05. | don't renenber the
exact date.

Q How many reports have you issued to thenf

A. | have no i dea.

Q Wuld 200 be a fair --

A.  That would be a fair nunber.

Q At least 200, correct?

A | think so.

Q Wat is your hourly rate?

A $200.

Q And how nuch have you been paid by the recording

conpanies so far to do this work for thenf
A | would estimate about 45, 000.

Q And you have a conpany called Palisade you founded?

A Yes.

Q Do they do any work for the recordi ng conpani es?

A No.

Q How nmuch tine do you spend on each one of these reports?
A.  For a standard report, about 45 m nutes.

Q Now, it's possible for nore than one device to be

operating behind a single |IP address, correct?

LORI A. SIMPSON, RMR- CRR
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A If they have a private | P address through a router, yes.
Q That's assum ng the question neant nore than one at a
time. But you can swtch devices behind the |IP address,
correct?

A Yes, but they can't both be running at the sane tine.

Q So, in other words, if -- in your hone if you have a
conput er hooked up and you take a |l aptop and hook that up
because you want to get sonething on the Internet, that
certainly works, doesn't it?

A Yes.

Q It's also possible for a conputer to have nore than one
user; is that a fair statenent?

A.  Yeah.

Q And when a person is engaged in peer-to-peer file
sharing, it's not a particular person that's identified by
the | P address, correct?

A. The I P address identifies the conputer that's running

t he peer-to-peer software.

Q The conputer or the account?

A Well, the IP address is associated wth a device that is
in communication. So the IP address is used by the conputer
that is comunicating to the peer-to-peer network.

Q But the IP address, again, doesn't identify the

i ndi vidual , the human bei ng?

A. The I P address identifies a device on the Internet.
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Q So the answer to ny question is "yes" or "no"?

The | P address does not identify an individual.

That's right, it does not identify an individual.

Do you know what pollution is on Kazaa?

A I'mfamliar with the term
Q The term Do you know how -- what Kkind of problens
Kazaa has wi th pollution?
A | don't know what type of problens Kazaa has.
Q Your expertise doesn't extend to the nature and extent
of how Kazaa deals with pollution?
A No.
Q Wuld you tell the jury what pollution is.
A. Pollution is, as the nane inplies, putting things into
the Kazaa network that are bad. Pollution is bad things
getting into sonething and pollution is the act of putting

bad things into the network.

Q You heard sone discussion earlier about netadata?

A Yes.

Q Mtadata is text, correct?

A Yes.

Q And netadata can be changed, can it not?

A Yes.

Q And it can be changed easily through commonly avail abl e
sof t war e?

A Yes.
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Q And it can be changed through Kazaa, correct?

A Yes.

Q Wat's neant by the term "conputer hygi ene precautions"?
A In the forensic exam nation arena, what we nean by that
is -- it cones into play in several places. It's how we
handl e the conmputer. It's how we, as | tal ked about, we

make the copy of that hard drive. W do it in such a way
that we can ensure that the copy is exactly |ike what we got
and that what we take the copy fromdidn't get corrupted in
t he process of copying it.

So you don't want to corrupt what you're copying,
yet you want to be able to ensure that the copy you have
mat ches what you have copied. So that hygiene process is
meki ng sure that everything is done in a clean fashion.
Q Because you don't want contam nation, anong ot her
t hi ngs, correct?
A I'msorry?
Q You don't want contam nation, anong other things?
A.  Yeah. You don't want to alter the drive that you are
meki ng a copy of, so you actually use a physical piece of
hardware that disables the ability to wite to the hard
drive. It's alittle box that you plug the hard drive into.
And when you plug that box into the conputer that is making
a copy of a hard drive, the actual wite -- the actua

signals that wite to the hard drive are physically disabled
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and so you cannot alter the hard drive that you are nmaking a
capture of.

Q Let's talk about conputer hygi ene precautions in a
different context. Let's talk about it when you get data
fromnultiple locations. You' ve testified before, | think
in your deposition in February of this year, about getting
data frommultiple locations for one file and you tal ked
about that in terns of conputer hygiene precautions. Tel
the jury what you nean -- what conputer hygi ene precautions
are when you are getting data frommultiple |ocations.

A In that respect, if you're getting data comng in from
various places, you need to be aware that that's what's
happening. You' ve got to be careful when you nake a request
and you're trying to make a request froma single individual
for a single item that that request stays intact and that
you're not getting information from others.

So sone of the peer-to-peer networks allow you to
get data fromnultiple places and so you've got to be
careful. Kazaa, when you use Kazaa you're getting it froma
single location, but there are other things, |ike
Bit Torrent, where you get your file froma whole bunch of
pl aces a piece at a tine.

Q Wat's nultipeer downl oadi ng contam nation? |Is that
what we're tal ki ng about ?

A, Yeah. Again, that would be BitTorrent type of
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applications where you get a piece of the file from--
different pieces froma bunch of different people. And
contam nation would be if one of the people that you're
getting a piece fromgave you a bad piece and then when you
put that bad piece into the whole file, nowthe file is
corrupt ed.

Q People can hack into other people's conputers, right?
A Yes.

Q As a matter of fact, you teach a course on how to do
that, don't you?

A.  Yes, | do.

Q And you also teach students on how to crack passwords,
don't you?

A Yes.

Q So that can certainly be done?

A Yes.

Q And | think you testified that an | P address can be
spoofed, did you not?

A It is technically possible.

Q Can a MAC address be spoofed?

A Yes.

Q Are you famliar how MediaSentry got the I P address in
this case?

A Yeah. MediaSentry got the | P address when they started

t he downl oads of the 1,700 songs. That's the netadata that
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| tal ked about when | expl ai ned how Kazaa works. You go to
t he supernode, but the supernode just contains the indexes
to where the files are stored. So in those indexes are the
| P addresses of where the files are stored. And so

Medi aSentry, upon retrieving the indexes, gets the IP
address of where the file that you want is stored.

Q You don't know the exact process and procedures that
Medi aSentry used, do you?

A. | do not know, as | said yesterday, | do not know -- |
have not seen the code for the software that MediaSentry
uses. | know that they use the Kazaa application to do --
to search. They use the Kazaa application to do the

downl oads. So they use the sanme application that every

ot her user in the Kazaa network uses to downl oad those
files.

Q You've never tested or verified their procedures, have
you?

A No.

Q Are you famliar wth the procedures that Charter
Communi cati ons enployed to link Ms. Thomas's nanme and
address to the I P address?

A No.

Q Do you know who conducted that research for Charter
Conmuni cati ons?

A | don't know the individual, but |I believe the testi nony
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yesterday was that they have two people that do that. One
does the initial mapping of the I P address back to the user
and then they have a second individual to verify those
results.

Q O those 200 reports, at least 200 reports that you' ve
done, in any of those cases did it turn out that it was sone
famly menber other than the infringer that actually did the
infringing or did the transfers?

A Wen | submt the reports, | don't follow what happens
as far as the continuing |awsuits or the prosecution
afterwards. The reports that | file identify the

i ndividual . There have been sone cases where in a
deposition there is already information tying the account to
a son or a daughter and there's deposition transcripts that
make that |inkage.

Q So you generally don't follow to see what happens after
you submt your reports; is that what your testinony is?

A | don't follow the I egal process that carries on after |
file ny reports, that's correct.

Q You were the expert in Atlantic Recording Corporation

vs. Tanya Andersen, were you not?

Yes.
And you gave a sworn declaration in that case?

| believe | did.

o > O >

And in that case it turns out that the person who did
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the infringing wasn't Tanya Andersen, it was soneone who
lived over 200 mles away, was it not?

MR. GABRIEL: (bjection, Your Honor, relevance.

THE COURT: Overrul ed.

THE WTNESS: |'mnot aware of who -- that's the
first 1've heard of 200 mles away.
BY MR. TODER:
Q This is the first tinme that you've heard from your
declaration it wasn't Tanya Andersen, it wasn't the
defendant in that case?

MR. GABRIEL: (bjection, Your Honor, relevance,

403, and foundation. Counsel is msstating the facts of

t hat case.

THE COURT: Cross exam nation.

You may conti nue.

THE WTNESS: Wuld you please say the question
agai n.

MR. TODER: Could you please read back the
questi on.

(Previous question read back.)
THE W TNESS: Yes.
BY MR. TODER:
Q D d you do any work on a case involving Gertrude Walton?
A.  That does not -- that nane does not ring a bell.

Q Sarah Seabury Ward?
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That nane is not famliar.
Candy Chan?

No.

Paul W1 ke?

No.

o >» © >» O »

User nanmes don't actually tell you the real nane of the
person who is actually using the nane, do they?

A In what context?

Q The legal nane of the human being, the user nanme doesn't
do that?

A, In the Kazaa network, no.

Q In the Kazaa network, that's what we're tal ki ng about
today, right?

A Yes.

Q And a person can use really any user nanme that they can
make up, correct?

A. That's correct.

Q Any one of us could go on the conputer and cal

oursel ves tereastarr @azaa.com correct?

A. That's correct.

Q And if soneone is logged on a particular conputer and
that conputer was kept on and soneone el se cane down and
came over there and started typing away, the sanme user --

t he user nanme woul dn't change because a different human

bei ng was typing, would it?
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A, Yeah, that's correct. |If the Kazaa application was
runni ng and sonebody el se cane down, that's correct.

Q And actually nmultiple users of Kazaa can have the sane
user nanme, can they not?

A Yes.

Q Wat's a zonbie?

A. There's several places where we see that, but the nost
wi dely accepted use of the term"zonbie" is in conputer
security. Zonbies are prograns that an attacker nanages to
pl ace on individuals' conputers. And as the nane sort of
inplies, they sort of sit in the back and are hidden and
sonebody sends them a signal and they wake up and they do
sonmet hing. They're nost commonly used to send spam e- nail
is one of their big uses.

Q Is it fair to say that, in reference to conputer
security, that a zonbie is a programthat's under the
control of soneone el se?

A Yes.

Q And what's a cracker?

A. Again, in ternms of conputer security, that's a termwe
use for sonebody that breaks into things, like the term
"safe cracker.” And so this is sonebody that carries out
t hose sanme functions only in a conputer.

Q \Wat's a drone?

A Adroneis alittle bit like -- it's alittle bit like a
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zonbie only it's sonething that, again, is controlled by
sonebody else. There's a lot of these terns that we have
several terns for sort of the sane things. So drones and
zonbi es are sonmewhat i nterchangeabl e.

Q Does your conpany, Palisades, have anything to do with
zonbi es or crackers or drones or any of that sort of thing?
They do security work, right?

A.  Yes, Palisades sells security plans.

Q Can you tell the jury exactly what Palisades does,

pl ease.

A, Yeah. W sell basically a box, a conputer that fits in
the corporate environnent. CQur target market is mdsized
corporations, banks, and hospitals and so on. The box wll
sit on the conpany's network and it is designed to stop the
outflow of things like credit cards, Social Security
nunbers, private docunents. So it's designed to keep things
like identity theft from happening.

It al so hel ps the conpany manage their various
what we call network protocols, which is a termwe use for
how things talk over the network. So it's designed to
manage the network comrunication that | eaves an
organi zati on.

Q Do you consider screen shots to be reliable in the sense
that they can't be mani pul ated or forged?

A.  Any docunent could be possibly altered or forged, but
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the screen shot is a -- the process that the conputer goes
through is a reliable process. Wen you take that screen
shot, it takes a -- basically the screen of the conputer is
really in menory. Even though it may not | ook |ike that,
it's a pretty picture, it's whatever you're seeing, all
those little dots that nake up the screen -- if you | ook
real closely, you can see little colored dots. All those
little colored dots are actually stored in nenory.

And so what a screen shot does is basically takes
all those little colored dots and puts themin a file. So
t hat process of screen shot into the file is an accurate
process. Once it's in a file, then it's digital data.

Q But it can be altered with a graphics editing program
can't it?

A Once it'sinthe file, thenit's digital data that can
be mani pul at ed.

Q Dd you do anything at all to verify the authenticity of
the screen shots that we have here in this courtroonf

A No.

Q Do you know what MediaSentry did to verify whether or
not those screen shots are genui ne?

A No.

Q Dd you do anything to verify whether or not the IP
address had been hijacked or not?

A Oher than -- well, | looked at -- in this case we had
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t he cabl e nodem address, the MAC address, and the
information from Charter, which ties those together
Q So, in other words, you relied on Charter Communi cati ons
to -- as to whether or not the |IP address had been or had
not been hijacked, correct?
A That's correct.
Q And having | ooked at that, you, | inmagine, concluded
that it was not, right?
A That's correct.
Q Wat's alog text file?
A Alog text file, it's alog file. Many prograns wl|l
keep information about what they're doing. Sonetines it's
used for if something goes wong. Sonetinmes it's just used
so you know what's going on. And that log is kept in what
they call a text file.

Atext file is basically what you type on a
keyboard. Yesterday you saw those little circles and
di anonds and so on and they tal ked about that being binary.
You can't read that. Well, text is the rest of it. That's
what you can read.
Q They can be easily altered, right, if it's a text file?
A.  Yeah, text files can be changed.
Q Back to the MAC address. How do you see the MAC address
of a transmtting device? How does Charter Communi cati ons

see the MAC address of a transmtting device?
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A O a device on the user's side of the network, is that
what you are tal king about ?

Q Yeah.

AL Since that device is directly connected to the Charter
nodem the MAC address is carried in the data that is being
transmtted fromthat device to the cable nodem The MAC
address is used to let the device know that that nessage
belongs to it and so the cable nodem woul d get the MAC
address of the device.

Q And how would it -- physically how does it -- how would
Charter Communi cations get the MAC address of a specific
conputer that was hooked onto the nodemthat was supplied by
Charter Communi cations?

A. The nodem woul d send that information back to Charter
Communi cati ons.

Q The nodem woul d send which information?

A.  The MAC address of what's on the inside, it would send
that back to Charter Communications.

Q And how does the nodem know -- | nean, does the nodem
have software where it can physically | ook and see what's

t here?

A Okay. Let ne explain alittle bit how this works. Wat
happens when you -- let's say you wal k up and plug your
conputer into this cable nodem As was testified yesterday

by Charter, the IP address is dynam cally assi gned because

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

314

Charter has many tinmes nore users than they have IP
addresses. So they hand them out when you want them

And so what probably happens when you plug your
device into -- plug it in or turnit on and it wants to
connect to the Internet, what it does is it goes out and
asks for an I P address. And that process of asking for an
| P address, in doing so its MAC address is, of course,
transmtted through that process when it comunicates with
t he cabl e nodem

So the cabl e nodem picks that up and says, oh, |'m
getting a request fromthis MAC address and it wants an IP
address. So it gets one fromthe master pool of IP
addresses, hands that to the conputer and says here's your
| P addr ess.

And then it reports back to Charter the IP address
of the cable nodem the IP -- I'"'msorry -- the MAC address
of the cable nodem the |IP address of the device, which is
basically the IP address it just handed out, and the MAC
address of the device that requested that IP and that all
goes back to Charter.

And as Charter testified yesterday, they use that
cabl e nodem s MAC address and the I P address for billing
purposes. So that information, it's in their best interest
that that information is accurate.

Q You can change a MAC address on your conputer, can't
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you?

A Yes.

Q How do you do that?

A.  The easiest way is to go to the Internet and find sone
sof tware and downl oad that software.

Q And then --

A.  Then you can type in a new MAC address.

Q And where is that stored?

A That's stored in nenory. So that's stored -- typically
stored in nenory and, depending on the software, it may al so
put that in what we call the registry, which is what -- if
you are tal king about a Wndows nmachine, then that's the

pl ace where you can store things that you want to renenber
over tine.

Q It can also be stored on the hard drive, can it not?

A That's where the registry is, yes. |I'msorry.

Q It's stored on the hard drive?

A It could be stored -- yes, it could be stored on the
registry, which is on the hard drive.

Q So if you change the MAC address on the hard drive, then
a different MAC address would ultimately be shown to the
nodem whi ch woul d be shown to Charter Conmmuni cations,
right?

A Yes, if you -- yes.

Q And who installs the MAC address on the conputer?
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A The initial MAC address?

Q Yeah.

A.  MAC addresses are handl ed the sanme way as | P addresses.
You cannot have two MAC addresses the sane at the sanme tine
on the sane physical network. And so to ensure that doesn't
take place, there is an authority that hands out bl ocks of
MAC addresses to the vendors that create the ethernet or
create the actual network interface cards.

So every network interface card that's produced
has a unique MAC address and, again, they do that by this
process of handing out a block and then the vendor, every
time they produce one, you know, here's MAC address 1 and
MAC address 2, 3, 4 and so on.

Q Those MAC addresses are supplied not by -- to the
conputer, they aren't supplied by Charter Comrunications,
are they?

A.  No. The MAC addresses are placed there by the vendor.
Q Coing back to -- is it Exhibit 17? | apol ogize. But do
you see here on March 7th, this is when defendant, her
conmputer went on the blink and she took it to Best Buy, who
decided to replace her hard drive and they did. They

repl aced her hard drive on March 7th and she didn't get it
back until March 20th. So now from here on she has a
conpletely different hard drive, yet the MAC address didn't

change.
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A That's correct.

Q Wy is that if there's a different hard drive in there
and it's stored in the hard drive and --

A Ckay. It is only stored in the hard drive if you go

t hrough the process of changing the MAC address. If you
never -- if you don't run this software that changes the NMAC
address, it's not stored, the MAC address is not stored in
the hard drive. That storing in the hard drive is an
override to override what the hardware has.

So by default when a conputer boots up, the
operating -- Wndows goes out and | ooks at the network
controller and says, oh, there's a MAC address in the
network controller. But if you were to go in and say |
don't like that MAC address, | want a different one, you put
that in the hard drive, Wndows would go -- actually goes
there first and says, oh, this is the MAC address they want
to use, | won't go look at the hard drive.

Q Back to this exhibit again. Anyway, an |IP address can
be -- they're changed, so a person can have one |P address
one day and one | P address another day, correct?

A That's correct, if it's the dynam c protocol.

Q And that's what we have here in this case, don't we?

A Yes, that's correct.

Q And Jamm e Thomas had nore than one | P address, did she

not ?
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A | believe it shows nore than one | P address there.

Q And are conputers nore easily hacked when they're on or

when they're off?

A \Vell, obviously when they're on.

Q Wen they're on. And so if her |IP address -- she had an
| P address -- do you renmenber |ooking at this (indicating)?

Does this give you any indication how |l ong her conputer was

on? Wen you turn off your conputer, you rmay or nmay not get
t he sane address agai n?

A, Wen you turn it back on, that's correct.

If you look in the last two colums -- | have a

hard tinme | ooking at that.

Q That's not too bad, is it?

A. Those last two colums are what they call the | ease
tinme, lease start and | ease stop tine. Again, imagine they
have a snmall pool of |IP addresses, which is snaller than

t hey have subscribers, and so they need to nmanage that pool
and so they don't want you to take an I P address and keep it
forever and so they lease it to you, they give it to you for
a period of tine.

And when that |ease starts to expire, you can ask
to keep it and they can say, okay, you can keep it or they
can refuse to let you have it again. So you may | ose your
| P address while your conputer is on or obviously when you

turn your conputer off, then you | ose your | ease.
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When you turn it back on again your conputer goes
t hrough and says | need an | P address and Charter goes,
okay, here's one for you. You can have it for, you know, a
certain amount of time, which is the | ease tine.
Q But does this tell you, then, this conputer is on for --
these (indicating) are the | ease starts and these
(indicating) are the | ease stops, correct?
A I'msorry, | cannot -- are you on the first page?
Q These (indicating) are when the | eases start and these
(i ndicating) are when the | eases stop, correct?
A. That's correct.
Q Does this suggest to you that the conputer is on during
this period of tine?
A.  Yeah, the |lease start and stop tines indicate -- now,
when you -- as | said, you can keep asking for a |l ease to be
updated. And so what typically ties the two together is if
you keep the sane | P address over an extended | ease start
and stop tine, that typically indicates that it's been on
over that period of tine. |It's highly unlikely that if you
turn your conputer off and turn it back on again you would
get the sanme | P address.
Q Cay. The files that you saw in MediaSentry's screen
shots, do you have any evidence that any of those files were
di stributed to anyone ot her than Medi aSentry?

A. Due to the nature of the way Kazaa works, those files --
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there was 2 mllion plus users on the network.
Q Now could you answer ny question, please?
MR. GABRIEL: (Objection, Your Honor. He did.
THE COURT: Overrul ed.
BY MR. TODER:
Q Do you know of any instances of any downl oadi ng or any
distribution of those files on MediaSentry's screen shots
that were distributed to anyone other than Medi aSentry?
A Qher than by the nature of the way Kazaa works, no.
Q Thank you. Look at your report here. This is page 6 of
your report, which is Exhibit --
MR. TCDER: Is it 227
MR. GABRIEL: Yes, it is.
BY MR. TODER:
Q Do you have it in front of you, Doctor?
A, Wiich page? |'msorry.
Q Page 6.
A I'mthere.
Q | would like to ook at page 18 -- or item 18. Can you
read that okay?
A.  Yeah.
Q You said you'll testify that the information from
Medi aSentry indicates that the conmputer with I P address
24.179.199. 117 -- technically the conputer itself doesn't

have an | P address, does it?
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A.  Yeah, the conputer has an IP address. Qherwise it
can't talk on the Internet.

Q The IP address isn't registered to the conputer, is it?
The account is with the owner, correct?

A.  The account is an artifact of Charter Commrunications
charging noney for giving that |IP address out to an
individual. 1In order for a device to conmunicate on the
Internet, it has to have an address.

Q There was a conputer that was using that |P address,
correct?

A.  Yeah, a conputer using that |IP address.

Q At nunber 22 you said that you will testify, based on
all the information provided, that the conputer, again, that
had the I P address of 24.179.199, et cetera, was registered
to the defendant. Now, it wasn't -- it was the | P address
that was registered to the defendant, correct?

A. The I P address belonging to that conputer.

Q You'll also testify that, based on Medi aSentry | ogs,
going to the next one here, 23, nmusic found on the
defendant's conputer -- now, nusic was found on a conputer
that was identified by Medi aSentry using the nane tereastarr
and you're just saying it's defendant's conputer because of
all the things that you' ve | ooked at here, correct?

A. That's correct.

Q You also are going to testify about downl oadi ng, the
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speed, the songs that were on defendant's conputer, the one
that you actually did a forensics exam nation of, correct?
A Yes.

Q And you opine that another hard drive was used and that,
based on the tinmes involved, defendant could not possibly
have stuck in one CD and then recorded it and then stuck in
anot her CD and recorded it, correct?

A, And placed those files in that directory, that's
correct.

Q The highlighted areas, | again apologize for this thing
not being able to -- we have nore tine here and you'll see
where this goes to --

THE COURT: Counsel, if | could ask that
plaintiffs bring up this exhibit on their system so we can
see it.

MR. GABRIEL: | would be happy to.

MR. TODER: Page 4. Can | use your pointer?
Since we're all working together here.

MR. GABRIEL: That will cost you.

BY MR. TODER:

Q 164, this is where one CD stops, right, and the next one
starts? Does that appear to be the case? W've got

track 1, track 2, track 3, track 4, but this is where we
have a change in CD's, do we not?

A.  That appears to be -- yeah, that's a change in titles,
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yes.
Q So between 163 and 164 -- this (indicating) nmeans 12:45
in the norning?

A Yes.

Q And then 15 seconds?

A Yes.

Q So it took roughly, what, about a mnute -- or half a
mnute to take out one CD and put it in?

A It took half a mnute between the tine those two files
were placed in that directory, yes.

Q So if she was actually taking CD's -- and you know she
owns a lot of CD's, do you not?

A. | have no recollection of how many CD s she owns.

Q D d you read her deposition testinony?

A Yes, but as | sit here | don't recall how many CD' s she
owns.

Q Do you realize that she actually brought in boxes of
CD's to her deposition and that was in the testinony?

A | do not recall how many CD's were stated in the

deposi tion.

Q It was hundreds, wasn't it?

A Like | said, | don't recall

Q You don't recall. GCkay. Well, she testified that she
stuck these in and recorded them she ripped them So we

have about a half a m nute between this CD and the next one
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and then between each -- as each track was recording, this
track here took about 15 seconds to go from3 to 4 and this
track here, from4 to 5, it took another 15 seconds. About
15 seconds, it seens |ike, you know, between each file that
got recorded. Is ny tine and ny math right here? Here's
track nunber 8, 12:47:29, and then the next one here is, oh,
about 20 seconds to record that one.

You're saying that's not consistent with sticking
a Cin a hard drive and having it record it?
A. Those tinmes are rather fast for ripping an audio CDinto
a digital format.
Q You're saying this could only be done by one hard drive
connected to anot her?
A. That's how it appears to ne, yes.
Q Have you ever taken any CD's and stuck theminto a
conmputer and then ripped thent?
A Yes.
Q And how long does it take you to do that per song
general ly?
A Fifteen tracks, three to four mnutes --
Q Isn't that we have here?
A -- five mnutes, sonewhere in that ball park.
Q And that's what we have here, about three to four
m nutes, right, maybe three m nutes?

A Alittle less than that.
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Q And if you had hooked one hard drive to another, how
fast woul d these take? What kind of seconds between songs
woul d you expect there to be?

A.  Depending on the speed of the hard drives, again, 1'd
expect about 15 seconds or so to copy across between two
hard drives through the conputer.

Q Wich is the sane as -- you're saying it's the sane?
Your testinony is the hard drive is a lot faster. So is it
faster or is it the sane?

A. No, the hard drive is going to be faster. R pping a
song, it depends on the length of the song and so on, but
it's going to take, you know, upwards probably 30 seconds to
a mnute to rip a song. It depends on the conputer, you
know, the speed of the disk drive. There's so many

vari abl es invol ved.

MR. TOCDER: Your Honor, we would ask for a brief
recess. W have Ms. Thomas's conputer here. W have the
very CD's that we have here. And just for purposes of
denonstrating this and for purposes of cross exam nation, we
woul d like to have the doctor just put in the two CD's and
see how long it takes to downl oad them and see how t hat
conpares to this right here.

THE COURT: How nuch tine do you need?

MR. TCDER: Probably need 15 mnutes at the nost.

THE COURT: We'll take a 15-m nute break.
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MR. TODER: Thank you.

MR. GABRIEL: Your Honor, I'msorry, | would like
t he opportunity to inspect the --

THE COURT: Excuse ne. W can argue this outside
the jury. Al rise. W'Il take a 15-m nute break.

(Jury excused.)
I N OPEN COURT
(JURY NOT PRESENT)

THE COURT: Counsel, you wanted to say sonethi ng.

MR. GABRIEL: Forgive nme, Your Honor, | apologize.
Yes, Your Honor, we would like -- | have a rel evance probl em
with this. It depends -- how fast the CD rips, as
Dr. Jacobson | think testified, depends on the speed of al
kinds of things, the CD drive, the hard drive, all kinds of
t hi ngs.

W have no idea if this is the same hard drive
that was used at any particular tinme or whether anything was
done to this conputer. To show up in court now and say
we're going to surprise you with this -- we've never been
given this conputer. W were given a copy of a hard drive.
-- is highly prejudicial. W object to it.

MR. TCDER: Your Honor, Dr. Jacobson issued two
reports in this case.

Report nunber one did not suggest anything at all

about this conputer and downl oadi ng songs and how -- one
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hard drive to another. Then he did a supplenental -- that
was in January.

In May he did a supplenental report and that's
when we got wind of the fact that all of a sudden now he's
going to testify about -- he's going to attack her
credibility. He's going to testify that this had to have
been done hard drive to hard drive. H's report doesn't even
tal k about that. It just concludes it. |It's an extra
opi nion tacked onto the end of this report of his.

THE COURT: You can present your denonstration in
court.

MR. TCDER: Thank you, Your Honor.

THE COURT: We'll take a 15-m nute break.

(Recess taken at 10:10 a.m)
* * * * *
(10:45 a.m)
I N OPEN COURT
(JURY NOT PRESENT)

THE COURT: Counsel, do you wish to be heard?

MR. GABRIEL: Yes, Your Honor. Thank you. [|I'm
not sure whether M. Toder needs to lay any additional
foundation for the denonstration he wants to do. |If he
does, he certainly can go first. W would l[ike to voir dire
Dr. Jacobson on this issue outside the presence of the jury

before we go forward with the denonstration. W wll nake a
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notion after that.

THE COURT: Al right. Go ahead.

MR. GABRI EL: Thank you, Your Honor.

VO R DI RE EXAM NATI ON

BY MR. GABRI EL:
Q Dr. Jacobson, during the break you had an opportunity to
observe the defendant was setting up this denonstration that
they' re doing, correct?
A That's correct.
Q And you understand that they want to do a denonstration

to show how quickly a CD rips using this, correct?

A. That's correct.

Q Is there alive Internet connection here today?

A No.

Q Does that affect how fast a CD will rip?

A, Yes, because Wndows wouldn't have -- Wndows Mdi a

Player normally wants to go out and get the basic netadata
for these songs, and so in this case it wouldn't have an
opportunity to do that.

Q Wiich would nake it faster, correct?

A Yes.

Q And in addition, these are -- you tal ked about this
concept of cached information, correct?

A Yes.

Q Remnd the Court what that neant.
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A. Cache is where you put copies of things you have gotten
on the Internet on an earlier date that stay on your
conput er.

Q And as far as you know, these sane CD s are al ready
cached, right?

A. The netadata could very well be cached, yes.

Q And that would nake it nuch faster, correct?

A, That would make it nuch faster.

Q Do you have any way of know ng whether all of the
hardware and software is the sane today as it was in
February of 20057

A No.

Q In fact, one thing you do know is the software is
different, do you not?

A Yes.

Q W asked in the break for the defendant to put up the
software of Wndows Media Player that she's now going to
use, correct?

That's correct.

What version is it?

This is Version 11.

VWhen was Version 11 rel eased?

> o >» O »

Version 11 was released in very late '06. For public
distribution it was early '07.

Q And does that new version change how recordings rip from
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February of 20057

A.  Yeah, they've added enhancenents to the ripping process.
Q Could you describe what those enhancenents are.

A.  They tal k about enhancenents to ripping in the WA
format, basically adding sone support for better ripping of
WVA.

Q And so that would nmake it faster today, correct?

A Yes.

Q Are there hardware issues that affect the speed of a
rip?

A. The CD drive that you're ripping fromand the hard drive
that you're ripping to would have an effect on the overal
speed.

Q How so?

A. A faster hard drive. The primary one would be a faster
CD. A faster read rate on a CD drive is going to speed up
how fast that data is transferred into the Wndows Medi a

Pl ayer software.

Q Have those technol ogi es changed fromthree years ago to
t oday?

A Yes.

Q Have they gotten a lot faster?

A. They've gotten faster, yes.

Q Are there software issues that affect the speed of the

rip?
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A.  There woul d be potential enhancenents to the Wndows
operating systemthat nay affect the overall perfornmance of

t he Wndows operating system which could affect the speed

of the rip.
Q W know today -- again, you' ve already described it --
we're dealing with a current -- a nore recent version of

W ndows Medi a Pl ayer, correct?

A Yes.

Q In fact, late 2006 or 2007 version?

A That's correct.

Q That would be quite a bit faster than the one that
exi sted in February of 2005, right?

MR. TCDER: (bjection, |eading.

THE COURT: Rephrase.

MR. GABRIEL: [|'ll withdraw the question
BY MR. GABRI EL:

Q Wuld that be faster than --

MR. TCDER: (bjection, |eading.

THE COURT: Overrul ed.

THE WTNESS: The new version, they tal k about the
fact that they nade inprovenents to the ripping process and
therefore those inprovenents go to speed. That's the big
bottl eneck in any ripping process.

BY MR. GABRI EL:

Q Do you have a view, Dr. Jacobson, as to whether al
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t hese various technol ogi es today would affect the speed of

the rip?
A Yes.
Q Wiy?
A | think the speed of the rip would be faster with these

t echnol ogi es today than they would be a year or two ago.

MR. GABRIEL: Your Honor, based on all of that, we
object to this denonstration. |It's not simlar facts or
circunstances. W're dealing with, in particular, different
software that we know to exi st today, that was put in in
2007, from 2005. The denonstration would be highly
prej udi cial given those factors.

As | understand and recall the law, under Rule 403
a denonstration has to be under substantially simlar
circunstances. For all the reasons Dr. Jacobson descri bed,

t hese have not been.

And | will say again we haven't had the
opportunity to see this conputer, so we're hanstrung and we
can't talk about all the hard drive changes that nmay exist,
but one we do know about is the software change that exists.
This is Wndows Media Player Version 11. It's not the sane
that existed in February of 2005. It would be nuch faster
today and the denonstrati on would be m sl eadi ng and highly
prejudicial. W object to it.

THE COURT: Counsel .
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VO R DI RE EXAM NATI ON
BY MR. TODER:
Q Wndows Media Player is the software that is being used,
correct?
A. That's the software you have up there, that's correct.
Q And it's the sane software that was used in the exhibit
here that we had, | think it was 26, Exhibit B to your
report where you list all the songs, it was the sane
software then too, right, it was Wndows Media Pl ayer?
A.  The songs were produced by a version of Wndows Media
Pl ayer .
Q Soreally the difference between what you have then and
what you have now is a version or an upgrade of sone sort,
correct?
A.  An upgrade to enhance the performance of the software,
that's correct.
Q And are you famliar with what that upgrade really
entails, upgrade 117
A. | have a cursory know edge of what that -- it talks
about the fact that it did inprove the way that it handl es
the WWA formats and there's a bunch of cosnetic things that
t hey added, but one of the things they tal ked about is their
i nprovenent to the ripping process.
Q Ripping process, but you never used the word "faster" or

"speedier." That was what your counsel used. You said
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"enhancenents” and you said "inprovenents."

Do you know what the difference in ripping speed
is between these two versions of the software?
M1 1iseconds?
A. | have not done a performance test between the two
ver si ons.
Q Could you estimate w thout specul ating?
A, Not wi thout know ng the exact code. It could be
anywhere frommlliseconds to tens of seconds.
Q Wwll, you don't know, you have never seen any data,
correct?
A. That's correct.
Q You have never seen any data that says how nuch
faster -- if one is faster than the other, you have never
seen any data that conpares the speed of ripping, have you?
A.  Between versions of Wndows Media Player?
Q Correct, these two versions that we're tal king about
t oday.
A | don't know what the other version is. Al | knowis
that the songs were ripped with a version other than
Version 11. So | don't know what version that the defendant
was usi ng.
Q Wll, in 2000 -- in June of 2005 what version was
extant ?

A 10 woul d have been the commobn version. That doesn't
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mean that the defendant couldn't be using a different
version, an earlier version.

Q So you couldn't tell actually when you | ooked at her
hard drive -- you exam ned her hard drive, did you not?
A Yes, | did.

Q You couldn't tell what version of software she was

usi ng?

A | did not |look for the particular version of Wndows
Medi a Pl ayer.

Q But you still were able to conclude that it wasn't

ripped, it was done froma hard drive?
A Yes.
Q Wll, you don't know how nuch faster Version 11 is than

Version 10 is, do you, ripping speed?

A. | don't know the exact nunber.
Q You don't know a nunber at all, do you?
A No.

Q And you tal k about not knowing this conputer. Now, the

hard drive that you exam ned cane fromthat conputer, did it
not ?

A. The hard drive | exam ned was reported to have cone from
that conputer. Wlether that's the sanme hard drive that's in
that conputer right now, | do not know.

Q You never have seen this conputer?

A No, | have not.
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Q D d you |look at the conputer today?

A. | looked at the serial nunber of the conputer.

Q Is it the sane hard drive you exam ned?

A. | did not have the physical hard drive from her conputer
to exam ne.

Q D d you have any information about the hard drive, any
kind of a serial nunber, any kind of identifier?

A Al | had was that it was a Western Digital drive and a
dat e.

Q Is this (indicating) a Western Digital drive?

A | did not look at the hard drive in here. | sinply
verified the serial nunber of the --

Q Wuld you like to ook at it now?

A | could.

Q WIIl you take our word for it that it's a Western

Digital drive?

A In all likelihood. There's a lot of Western Digita
drives.

Q Do you have any information or evidence that -- strike
t hat .

MR. TODER: Your Honor, | would respectfully ask
that their notion to disqualify this, our presentation, be
denied. W have here expert testinony -- either that or the
expert testinony should be stricken regarding the speeds,

and | think we would rmake that notion right now that we nade
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earlier.

Because given that he didn't know the difference
bet ween whi ch versions, given the testinony about how he
said it was 15 seconds for one and then 15 seconds for the
other, the hard drive versus -- a hard drive to hard drive
connection versus ripping, | would ask that either we be
allowed to do this or alternatively the Court instruct the
jury that his testinony just respecting whether or not her
CD's were a hard drive to hard drive or a ripping to hard
drive connection be stricken.

THE COURT: Anything further?

MR. GABRIEL: [I'll just respond to the notion,
Your Honor. The testinony about speed was based on data
that he had. So there was basis for the data that he had,
and M. Toder can cross on that. So there's no basis for
any notion to strike.

And the fact is it's admtted that we have a
different software. W have Version 11 versus Version 10 or
lower. | don't think he needs to know on the spur of the
nmonent today, not having been given any warning about this,
what the exact speed or difference is. W have an adm ssion
that it's a different software. It's upgraded. It wasn't
the one at the tine.

It is M. Toder's, the defendant's burden here to

support this denonstration, not ours, and | submt that he
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has not done so. Quite to the contrary, he admts it's a
different version. These are not substantially simlar.
THE COURT: Anything further?
MR. TODER: No, Your Honor.
THE COURT: Let's bring the jury out. The notion
is denied. You can cross-examne on the denonstration.
I N OPEN COURT
(JURY PRESENT)
MR. TODER: Your Honor, at this point we would
li ke to downl oad through the Wndows program rip, so to
speak, two CD's to ny client's hard drive. And | would ask
that ny client actually do this, because | guess | can't
even run an ELMO here today, with the Court's perm ssion.
THE COURT: You nmay.
MR. TODER: And if you could just tell the
jury what you are -- explain what you are doi ng, please.
M5. THOVAS: kay. The first CD that | am going
torip to ny hard drive is AFl --

COURT REPORTER: Excuse ne. |If you could just --

M5. THOMAS: | apologize. | didn't speak very
| oud.

The first CD I amgoing to rip to ny hard drive is
AFl, Single Sorrow. This one, | believe, has approxi mately
12 songs on it, according to the insert. | wll be timng

how long it takes to rip using the stopwatch on ny phone.
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MR. TODER: Excuse nme. Wich exhibit -- on this
exhibit, which song is that?

M5. THOVAS: We're starting at -- on this exhibit
we're starting at 164 and this goes through 183.

MR. TCDER: May the record reflect we're | ooking
at Exhibit 267?

THE COURT: It nmay.

MR. TODER: And starting at song 164 and it goes
to, you said, Exhibit -- or 203, right?

M5. THOVAS: No. 183 is the last song on this CD

MR. TODER: On this CD?

M5. THOVAS: That's correct.

MR. TODER: And then the next song is -- which CD
is that?

M5. THOVAS: The next CD that I'lIl be ripping is

Christina Aguilera, her initial CD, and this one here has
approxi mately 12 songs.

MR. TODER: Is it ripping now, as we speak?

M5. THOMAS: It's ripping right now, as we speak.

MR. TODER: You started your stopwatch?

M5. THOVAS: Yes, | started ny stopwatch, sir.

(Pause.)

MR. TODER: And could you just tell us, how I ong

did that take?

MB. THOVAS: It took two m nutes, 36.81 seconds.
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MR. TCDER: Two m nutes, 36 seconds?

»

THOVAS: .81 seconds, yes, sir.

MR. GABRIEL: Your Honor, we'll note -- we were
timng as well -- we got alnost four mnutes. W object.

MR. TODER: Perhaps we should do it again.

THE COURT: The jury was watching, so they can
determ ne how nuch tine it was.

(Pause.)

MR. TCDER: The tine?

M5. THOVAS: Two m nutes, 17.71 seconds.

MR. GABRIEL: Again, Your Honor for the record, we
were timng it. W got three mnutes and 30 seconds.

MR. TODER: Thank you.

THE COURT: Conti nue.

MR. TCDER: May | approach the w tness, Your
Honor ?

THE COURT: You nmay.
BY MR. TODER:
Q Dr. Jacobson, |'mshowi ng you page 4 of Exhibit 26. Do
you see beginning at 164, which is the first CD, and then
the second CD starts at 183? The first CD | believe --

MR. TOCDER: Your tine was what?

M5. THOVAS: Two m nutes, 36.81.
BY MR. TODER:

Q Two mnutes and 36 seconds. | think counsel here said
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it was four mnutes. But actually Exhibit 4 says, if you do
the math, it's three mnutes and 55 seconds, is it not, for
the first CD?
A.  Yeah, that --

THE COURT: Speak up, sir.

THE WTNESS: |'msorry. |I'mtrying to do the
math in ny head. Yeah, that appears to be right.
BY MR. TODER:
Q The second CD --

MR. GABRIEL: W object to that. W added them up
and the witness --

THE COURT: Excuse ne, Counsel. Wat's your
obj ecti on?

MR. GABRIEL: [I'msorry. Objection on relevance
and 403. It's a math issue. W can stipulate to the nath.

THE COURT: Overruled. You may exam ne him

MR. TCDER: Thank you, Your Honor.
BY MR. TODER:
Q Again, | did the math and it's three m nutes and 55
seconds?

THE COURT: Excuse ne, Counsel. | don't need you
testifying. Ask the question of the wtness.
BY MR. TODER:
Q Have you added up how |l ong on Exhibit 26 the first song

[sic] took to downl oad? That would be item 164 through 183.
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A, |1've not added up all the individual download tines.
Q You can subtract them can't you, the bigger one from
the little one?
A, About two m nutes and 40 seconds.
Q Two mnutes and 40 seconds?
A. CGoing from 164 to 183.
Q Don't you have to go to 184 because aren't these the
tinmes that these -- the downl oading starts or is it the tine
it concludes?
A. 184 would be putting a new one in.
Q So that's the tine you start, correct, these tinmes you
see on the right-hand side?
A That's the tinme that the file is -- yeah, that's the
time the file is put in there.

MR. TOCDER: If | may, Your Honor?

THE COURT: (Indicating.)
BY MR. TODER:
Q 184 has a tinme of 12:49:44 on Exhibit 26 and the first
song on there began to be recorded at 12 -- that's item
nunber 164 at 12:45:49, correct?
A.  Are you saying that song 184 is on the sanme al bum as
song 1647
Q No. I'msaying that because these nunbers on the
ri ght-hand side say when the song starts, you couldn't end

this thing at the tine that the |l ast song started, you have
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to allow sone tine fromwhen the | ast song finished,
correct?

A, You also can't say that that other tinme was when that
song fi ni shed.

Q So the difference, then, would be exactly 12 seconds,
whet her you do it one way or the other; is that correct?
Somewhere during that 12-second period another CD was put
in; does that sound pl ausi bl e?

A | don't know where you are getting 12 seconds from
Q The difference between --

A. 183 and 184 is about 45 seconds.

Q I'msorry. It says 183 is 12:48:32 and that's when the
| ast song was put in, correct?

THE COURT: Excuse ne. Counsel, if we could help
the jury. Let's put this exhibit up so the jury can see it
and foll ow al ong.

MR. REYNOLDS: | need one m nute, Your Honor, to
get back online.

MR. TODER: You're not connected to the projector,
t hough. W need to go to page 4.

BY MR. TODER:

Q Doctor, if you look at page 4, this is -- the start tine
on Exhibit 26 is 12:45:49, is it not?

A Yes.

Q And that's what | have here is 12:45:49. And then these
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songs are starting to downl oad and they go all the way down
here. 183 is 12:48:32, but that's when the song started to
be downl oaded, correct?
A Right.
Q So sonewhere -- the next song started, the next CD then
was ripped, was inserted, and it started to copy itself at
12:49:44. And we know that there m ght be sone difference
between 12:48 and 12:49, but just assuming for a sec that it
was 12:49, there would be three m nutes and 55 seconds for
this to downl oad, according to these figures here?
A The difference in tine between row 164 and row 184 is
your three mnutes and 55 seconds, that's correct.
Q And | think counsel said that they got four mnutes and
we got 2. 36.

MR. TODER: May we do the next CD, Your Honor?

THE COURT: You nmay.

MR. TOCDER: W have two CD s here.

M5. THOMVAS: W already did the next one. W
already did it.

MR, TODER: |'msorry.
BY MR. TODER:
Q The next one begins at 01, 12:49:44, and it goes down to
203. So the last CD was started -- and the next al bum
started at 12:53:08. So that's roughly whatever tine it

takes to put a CDin, but the nunber is sonmewhere between
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here (indicating), correct?

A.  The difference between those two, yes.

Q And this whole distance -- this whole colum here, have
you cal cul ated how |l ong that took? | have three m nutes and
24 seconds.

A.  The difference between those two colums appears to be
that. Yeah, that seens to be right, if it's through row --
Q And of course that would be a shorter tinme actually

if -- before the next CD was ripped at 12:53:08. If this
song only went 20 seconds, that nmeans this nunber here would
be 12:52:46. So the nunber is sonething |ess than probably
3.24. W know it's less than 3.24, do we not?

A If these were indeed ripped and you had the tine to
exchange the CD in and out.

Q And this downl oaded at two m nutes and 17 seconds,
according to ny client. Do you have any doubt that it took
two mnutes and 17 seconds to do this?

A In the courtroonf?

Q Yeah.

A If that's what the tinme is.

Q And she didn't use a hard drive to a hard drive
connection here today, she actually ripped sonething before
our very eyes, did she not?

A Yes.

Q And is it still your testinony that this -- that these
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nunbers here are so fast that they would have had to have

been done by a hard drive and coul dn't have been done by

ripping froma CD? Are you certain?

A.  Gven new versions of software, it |l ooks |ike you c
rip this fast.

Q And this is a new version of software. Actually sh

used Wndows Media Player to rip these and we are using

an

e

W ndows Media Player here today in the courtroom are we

not ?

A Yes.

Q The difference is that she probably used Version 10 as

opposed to Version 117
A. That's correct.
Q And you know this (indicating) is Version 117
A Yes.
Q Do you know for a fact that Version 11 is faster th
Version 107
A. | have no performance data that conpares the two.
MR. TODER: W have no further questions.
MR. GABRIEL: My |, Your Honor?
THE COURT: (Indicating.)
MR. GABRI EL: Thank you.
REDI RECT EXAM NATI ON
BY MR. GABRI EL:

Q Dr. Jacobson, |I'll start with this denonstration.

an

Ther e
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is no -- you had the opportunity to observe the defendant
setting this all up, correct?

A Yes.

Q And you actually watched -- it was the defendant who did
it, correct?

A Yes.

Q There's no live Internet connection here; is that right?
A. That's correct.

Q Does the absence of a live Internet connection nake a
difference in terns of speed?

A, \Wen you're ripping nusic, yes.

Q Wuld you explain that to the | adies and gentl enen of
the jury.

A.  The nodern prograns that do this ripping will go out to
the Internet to | oad some of that netadata we tal ked about,
artist, song title, genre, and it needs to go out to the
Internet to get that information and so that takes tine, to
go out and connect to the server and figure out what the

al bumis and then downl oad t hose netatags, the netadata.

Q And how woul d that affect the speed?

A Qbviously it takes time to go out to the Internet and
retrieve that information. So it would nmake it -- take

| onger to rip the nusic.

Q If this was connected to a live Internet connection?

A If it was connected and there was nothing in the caches.
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| think the caches override even going to the Internet.

Q Wuuld you explain that.

A.  Yesterday we tal ked about caches. When you get things
fromthe Internet, all the prograns try to be hel pful and
keep copies of it local so you don't have to go out and get
it again. The sane thing happens here, so it will keep that
information local. |If it has it, therefore you don't need
to go out to the Internet.

Q And so the CD's here were al ready cached?

A It came up wth the netadata.

Q And how woul d that affect the speed of this
denonstration that we did today?

A It would nake the denonstration go faster.

Q Dr. Jacobson, do you have any way of know ng whet her al
the hardware and software on this machine today is the sane
that was in the machine in 2005?

A No.

Q In fact, you know one thing that's different is the
software, correct?

A.  The Wndows Media Player is different, yes.

Q D d you have an opportunity to ook at the software
version on the break?

A Yes.

Q Wat version is this playing?

A. This is playing Version 11.
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Q And when was that rel eased?
A It was released to the general public in '"07. It was
rel eased for CEN, which means put it into conputers that

ot her people sell, very late '06.

Q So this was two years after -- it was rel eased two years

after the Wndows software at issue in the case, allegedly?
Um hnm

Ri ght ?

Yes.

Does the new version change the ripping in any way?

The new versi on enhances the way that it rips the CD s.

o >» O >» O >

How so?

The docunentation tal ks about the fact that they've

i nproved the nmethod that they use to create the WVA formats
fromthe CD s.

Q And you indicated in response to M. Toder's questions

that | guess you haven't seen the code to know exact speeds.

Do you have an opinion as to whether the software, the

W ndows Media Player Version 11, would be faster or slower
or sonething el se conpared to Wndows Media Player 10 or

| ower ?

A.  Since the fact they tal k about enhancenents, that | eads
me to believe that there's -- the only thing really you can
do to nmake ripping better is to nake it faster.

MR. TCDER: (bjection, calls for specul ation.
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THE COURT: Overrul ed.

THE W TNESS: Wen they tal k about it being
better, again, it's typically going to be an inprovenent in
speed. The WA format doesn't change.

BY MR. GABRI EL:

Q Are there hardware issues, Dr. Jacobson, that would

af fect the speed?

A.  Yeah. The speed of the CD-ROM drives would affect the
speed. To a lesser extent, the speed of the hard drive
itself would affect the speed.

Q Have hard -- has hardware inproved since 20057

A Yes.

Q And has speed gotten faster, based on new hardware,

si nce 20057

A.  Yeah. Hard drives have gotten increnentally faster and
CD' s have gotten faster.

Q Do software issues affect the speed, besides the Wndows
Medi a Pl ayer application you just described?

A.  Yeah. As you mght imagine, conputers are very
conplicated devices with lots of software that interacts.
You have the software that obviously ripped the nusic. You
have the operating system Wndows, that controls the hard
drive and controls the CD's; and Mcrosoft is constantly
updating and enhancing their software. So over tine

M crosoft makes inprovenents to their software.
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Q And when you're dealing with Wndows Mdia Player 10
versus 11, there are actually upgrades in between the two

t hat happened before the version changes, correct?

A Yeah, there's what they call mnor version changes. If
you need to update your software, you can go out and get a
mnor -- what they call a mnor version. They save the
maj or version changes for when sonething big happens,
especially if they charge for the software because then they
get to charge you again when they cone out with a mjor
ver si on change.

Q And has technol ogy happened such that the software today
is faster or slower than it was two years ago, al nost three
years ago?

A.  Cenerally speaking they continue to nmake i nprovenents to
make the software easier to use, to make it perform better,
make it run faster if that's the performance issue.

Q In connection with ripping, are you famliar wth
sonmething called a bit rate?

A.  Yeah.

Q Wat is that?

A Bit rate is basically how good of quality you use when
you're ripping the nmusic. The higher the bit rate, the
better the quality. So you can think about it as -- you
know, like in a picture, if you have nore pixels in a

picture, the picture |ooks better, it's a finer resolution
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picture. The sane thing is true in audio. |If you put nore
data together, it sounds better.

But you can have a different bit rate on your
audi o depending, typically, on where you -- what you listen
to and what you are going to listen to it on as the reason
why you have different -- you use different bit rates.

Q The bit rate affects the speed, correct?

A.  Yes. The higher the bit rate, the longer it takes to
rip the nusic.

Q Do you have any idea what bit rate was running today?
A No.

Q Do you have any idea what bit rate was running today
conpared to what was running in 2005?

A No.

Q Dr. Jacobson, you, | think, earlier testified that this
Exhi bit 26 we were | ooking at showed that there were

t housands of recordings |oaded in January of 2006, correct,
or ripped?

A.  Yeah, January of -- yes.

Q In fact, it was a two-day period in January of 2006, was
it not?

A.  Yeah, 17th and 18th.

Q Do you think it's likely that Ms. Thomas sat at her
conputer for two days in January of 2006 and put in one CD

after another to get to 2,000 recordings?
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MR. TCDER: (bjection, calls for specul ation.

THE COURT:  Sust ai ned.
BY MR. GABRI EL:
Q Dr. Jacobson, you gave -- does the nunber of recordings
that were |loaded in a two-day period in January of 2006
af fect your opinion that these were not |oaded, ripped by
hand, they were ripped by a hard drive?
A Yes.
Q How so?
A. Gven the very large nunber of songs, it's unlikely that
an individual would sit there that long without a break to
| oad that --

MR. TCDER: (bjection, calls for specul ation,
beyond his area of expertise. This is about psychol ogy and
human nat ure.

THE COURT:  Sust ai ned.

BY MR. GABRI EL:

Q Dr. Jacobson, in the data that you saw, how nmuch -- wth
the 2,000 recordings that were | oaded, do they happen
consistently with no break for two days?

A Yeah, they -- since there's 2,000 of them | haven't

anal yzed every |ast one of them but in ny cursory | ook

t hrough them vyes, there appears to be no break in that
period of tine.

Q And, Dr. Jacobson, does anything that we have seen today
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change your opinion that this wasn't the hard drive that was
attached on February 21, 2005 to the Internet?

A.  This does not change ny opinion.

Q This is not the conputer that was connected, correct?

A This is not the hard drive that was connected in
February 2005.

Q M. Toder asked you questions about work you've done for
the recording industry over tinme. Do you recall that?

A Yes.

Q And | think you indicated you're estimating you maybe

have been pai d about $45, 000?

Yeah.

How | ong has that been over, what period of tine?

Si nce Septenber of 'O05.

And that's for work in over 200 cases, | think you said?
Yes.

Do you know how nuch tinme you spent in this case?
Vell, let's see.

Let's say before the trial.

> o » O » O > O >

Before the trial, probably five, six hours, maybe,
before the trial.

Q And your billing rate is $200?

A.  $200 an hour, yes.

Q Dr. Jacobson, would you sacrifice your professiona

integrity for anybody?
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A No.

Q Now, you nentioned -- you were asked about the reports
that were done for the recording industry and you tal ked
about a standard report taking 45 mnutes. Wat is your
standard report; what are you referring to?

A That's a report where all -- what | had to look at is
the Medi aSentry data, the ISP data, which is the data that
you' ve seen presented, prior to the forensics infornation.
Nonstandard is when | typically have a forensics exam nation
to carry out.

Q So the standard report does not have the forensics
exam nation, right?

A That's correct. O sonetines there's cases with
extensi ve depositions, which take nme nmuch | onger to go

t hr ough.

Q And your standard report goes through the things you
tal ked about yesterday, the first phase of your work here,
how Kazaa wor ks, how peer-to-peer works, correct?

A. Correct.

Q And what you know about that is also based on all your
years of training and education up to your Ph.D., correct?
A. That's correct.

Q M. Toder asked you a lot of questions relating to

pol lution and various devices like that. | would like to

just briefly go through that. You described for the | adies
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and gentlenmen of the jury what pollution is before, correct?
A Yes.

Q D d you see any evidence of pollution in this case?

A No.

Q M. Toder asked you about multipeer contamnation. D d
you see any evidence of nultipeer contamnation in this
case?

A No.

Q M. Toder asked you about peopl e hacking into sonebody
el se's conputer and cracking passwords. D d you see any
evi dence of any such thing in this case?

A No.

Q M. Toder asked you about MAC addresses bei ng spoof ed.
Did you see any evidence of that in this case?

A No.

Q M. Toder asked you about whether multiple users of

Kazaa can have the same user nanme. Do you recall that?

A Yes.

Q And you said yes --
A Yes.

Q -- correct?

In all of your P2P, peer-to-peer, research and the
time you spent studying these issues, have you ever seen any
ot her user use the nane tereastarr?

A No.
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Q M. Toder asked you about zonbies and you descri bed
that. D d you see any evidence of any zonbies in this case?
A No.

Q He asked you about crackers. D d you see any evidence
of crackers in this case?

A No.

Q He asked you about drones. D d you see any evi dence of
drones in this case?

A No.

Q He asked you whet her docunents, netadata and the |ike,
could be forged. Do you recall that?

A Yes.

Q D d you see any evidence in this case that SafeNet or
Medi aSentry data was forged?

A No.

Q Do you have any reason to think that MediaSentry forged
its data?

A No.

Q D d you have any evidence to suggest to you that Charter
Communi cations forged the data that it gave you?

A No.

Q Do you have any reason to doubt the data -- the accuracy
of the data provided to you by MediaSentry or Charter?

A. | have no reason to doubt the accuracy of the data.

Q Based on that and your expertise, is it reasonable for
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an expert in your field to rely on data of that sort?
A Yes, it is.
Q M. Toder asked you to point out on that exhibit -- it
was one of the exhibits where it shows -- it was a Charter
exhibit that showed different |IP addresses over tinme. Do
you recall that?
A Yes.
Q And Ms. Thomas had different |IP addresses at different
times, right?
A Correct.
Q That's consistent with the dynam c addressi ng you
di scussed, correct?
A Correct.
Q ©Dd M. Thomas have nore than one | P address on
February 21, 2005?
A No.
MR. GABRIEL: | think I'mfinished, Your Honor, if

| can just have a nonent.

(Pause.)

MR. GABRIEL: | have nothing further. Thank you
RECRCSS EXAM NATI ON

BY MR. TODER:
Q Dr. Jacobson, how many people at a given tine around
2005 were using Kazaa?

A At the tinme of the screen capture, it showed over
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2 mllion users on the Kazaa network.

Q And of those 2 mllion users, did nost of them have

di fferent nanmes?

A | don't have the nanme profile of those 2 mllion users.
Q Wll, you said you've never seen tereastarr before. How
many nanmes did you | ook at?

A In all of the nanes |'ve ever seen in Kazaa, |'ve never
seen tereastarr.

Q And of the 2 mllion out there, about how many have you
seen, names?

A (Oh, over the years of studying Kazaa, |'ve nmaybe seen a
t housand nanes or so.

Q So that's about half a percent of the --

A.  Yeah.

Q Okay. MNow, you said that if this was connected to the
| nternet when the ripping was done, it would be sl ower,
right?

A It would want to go out and get the netadata, yes.

Q In 2005 -- or subsequent to 2005, actually, when --
actually, it was Exhibit 26. On June 17, 2005, when all

t hese downl oads -- when ny client was ripping CD's, was she
connected to the Internet or not?

A | don't have the Charter records to show that.

Q You don't know whet her she was, do you?

A On that date, no.
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Q On all the dates that she ripped these songs fromh

collection onto her conmputer, when all that was done yo

don't know if her conmputer was turned on or off, do you --

mean whet her her Internet was connected?

A.  Those dates, as | sit here now, | do not know wheth
her conputer was connected to the Internet.

Q Counsel was asking you about the differences betwee
W ndows 10 and Wndows 11 and you said a | ot of things
probably changed, but you never said that it was actual
faster. You just said that typically in these kinds of
cases there's an inprovenent in speed?

A. That's correct.

Q Earlier today when |I asked you if you knew what the
difference in speed was, you don't have those figures,
you?

A. That's correct.

Q So you really don't know if there really was a
difference in speed, do you?

A. | don't have the performance nunbers to show what
difference in speed there may be.

Q You did a forensic examnation of ny client's hard
drive, did you not?

A That's correct.

Q Do you have any reason to doubt that the mrror inmage

hard drive that you examned is not a mrror inmage of t

er

u

er

n

Iy

do
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one that's in that conputer today?

A Wiat's sitting here, | have no data to prove one way or
the other whether the mrror image | have is of that hard
drive.

Q If you look at that hard drive now, would you be able to
tell?

A No.

Q If you actually operate it and | ooked at its BIOS or

| ooked at sonething, could you tell if it was or not?

A If | had sone of ny forensics tools, | could probably
tell.

Q Wll, do you have any evidence that ny client changed

hard drives again after March of 20057

A. | have no i dea.

Q You tal ked about bit rates when you were tal king about
hardware. Do you know what the bit rate of this conputer
was back in June of 2005 when she was ripping her CD s?

A. | do not know what bit rate those files were stored as.
Q And bit rate actually talks about the rate that it was
nmoved from one spot to another, does it not?

A In this case it tal ks about the -- basically how nmany
bits of information you store per unit time of the song. So
if you think about a song being played over tinme, the nore
bits you capture per unit time, you get a higher bit rate.

Q Now, you talked at sone point -- you have a conpany
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call ed Palisades, do you not?

A Yes.

Q Palisades doesn't directly work for the recording
conpani es you said, there's no contracts you have?

A. That's correct.

Q Palisades does do things out in the United States for
security of conputers and networks, does it not?

MR. GABRIEL: (bjection, Your Honor, beyond the
scope of redirect.

THE COURT: Overrul ed.

THE WTNESS: Yes, Palisades produces products
that are used for network security that are used by
conpani es across the United States.

BY MR. TODER:

Q You yourself, if you were to -- have you ever Googl ed
your own nane on the Internet?

A.  Yeah.

Q And you come up in conjunction with Palisades?

A. | believe | do.

Q And you conme up in conjunction with all these suits,
t oo, regarding recording conpanies, right?

A Yes.

Q Does Palisades get any benefit by your notoriety?

A. | guess | don't have any evidence one way or another

this -- | don't deal with the sales side of Palisades, so

how
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don't know how that changes particul ar sal es.

You did an expert report in this case, did you not?
Yes.

You did two of them didn't you?

Yes.

o >» O > O

The first one didn't have an opinion on there regarding
Ms. Thomas downl oading or Ms. Thomas ripping the CD's, the
second one is where there was an opinion that she nust have
done it hard drive to hard drive, right?

A. That's correct.

Q It wasn't in your first one?

A. That's correct, because | did not have the hard drive
when | did the first report.

Q And when you did these two reports, you consi dered
certain materials, did you not?

Yes.

You | ooked at Medi aSentry screen shots?

Yes.

You | ooked at Medi aSentry system | ogs?

Yes.

You studied the Medi aSentry user | ogs?

Yes.

o » © » O » O >

And you al so studied the unconpressed Medi aSentry user
| ogs, did you not?

A Correct.
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Q You al so,

in the course of this work, |ooked at

Medi aSentry downl oad | ogs?

A Yes.

Q And their
A Yes.

Q And you a
A, Trace rout
Q And you a
response?

A Yes.

Q And you a

def endant's ha
al ready nmade?

A. | exam ned
Q Carefully?
A. | exam ned
for, yes.

Q And you re
A Yes.

Q How many p
A | don't re
it ina4-upf
to pages becau
Q You alsor

A Yes.

certificate of registration?

so studied MediaSentry's trace?
e, yes.

so studi ed the Charter Conmunications subpoena

so did -- did you nmake the forensic copy of

rd drive or did you exam ne a copy that was

a copy that was nade.

it, yes, for the materials that | was | ooking

ad the deposition of Eric Stanley?

ages |long was that, roughly?

call. I think it was 50 or so pages. | see

ormat, so it's hard for nme to transl ate pages

se | see four little pages on one big page.

ead the deposition of Jamm e Thonmas?
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Q Both vol unmes?

A, Both volunmes? Again, | get it all as one PDF file.

Q But you read that?

A. | read through that, yes.

Q You |l ooked at the exhibits that were attached to it?

A. | probably gl anced through the exhibits.

Q And you've read the various court filings in these
matters?

A Yes.

Q Is it still your testinony that you did all this in five

or six hours?

A That | did -- I"'msorry?

Q Is it still your testinony that you did all this work
before trial in five or six hours?

A.  To prepare the report?

Q You testified that the work that you did before trial
was five or six hours.

AL To prepare for this trial?

Q Yes.
A Yes.
Q And all this took five or six hours, that |I just -- al

these things that | just asked you that you | ooked at?
A. Those things | |ooked at were | ooked at in preparation
of the suppl enental report.

MR. TCDER: Thank you. No further questions.
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THE COURT: Anything further?

MR. GABRIEL: Very briefly, Your Honor. Thank
you.

FURTHER REDI RECT EXAM NATI ON

BY MR. TODER:
Q Dr. Jacobson, with respect to the sound recordi ngs that
were on this later hard drive, the one after the fact, you
saw netadata in connection with those, correct?
A Yes.
Q If Ms. Thomas was not connected to the Internet at that
tinme, she would have personally had to type in the netadata,
isn't that right, or sonmeone woul d have had to?
A.  Sonebody woul d have had to place it on the files, yes.
Q W're tal king about physically doing it if she was not
connected to the Internet?
A Yes.
Q And that would be all of those lines of netadata, al bum
artist --
A  Genre, yes.
Q -- title?

MR. GABRIEL: Nothing further. Thank you.

MR. TCDER: May | approach the w tness, Your
Honor ?

THE COURT: You nmay.
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FURTHER RECROSS EXAM NATI ON
BY MR. TODER:
Q Dr. Jacobson, this is one of the CD' s that we just
downl oaded. Isn't all the netadata al ready on there?
A It's on the paper | abel.

Q Isn't it also on the disk?

A. There is just audio on the disk.

Q Doesn't it print a data file as well?

A There's --

Q It gives you a data file when you rip the --
THE COURT: Counsel .
MR. TODER: Ch, I'msorry.

BY MR. TODER:

Q Wen you rip the CD, isn't the data, netadata,
transferred fromthat CD onto your conputer?

A M understanding is that all that's on here is the audio
nmusi c.

Q Are you saying you don't know whether the netadata is in
a file on that CD?

A | can't -- | guess | can't see what is physically on
this CD

Q Is there a way that we can put this CD in the machi ne
and tell whether the netadata conmes with it and is put on as
afile?

A, Probably not wwth the software that exists here. W
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woul d have to do a forensics examof this CD to actually
anal yze the data that is physically on this CD
Q So the best you can testify is that you don't know
whet her or not there's nmetadata in the CDitself on there
and that cones to the conputer as a separate file when you
downl oad this, correct?
A, Again, wthout a forensics exam nation of this
particular CD, | cannot tell exactly what has been placed on
the tracks on the CD
Q But if it was placed on there, you wouldn't need the
I nternet, would you?
A If the netadata did exist in a Wndows Mdia conpatibl e
format that it could understand on this CD, then that's
correct.

MR. TODER: Thank you.

MR. GABRIEL: Sorry, Your Honor.

FURTHER REDI RECT EXAM NATI ON

BY MR. GABRI EL:
Q Oiginal legitimate CD's are in sonething called Red
Book audio format, are they not?
A. | believe so.
Q And that does not contain netadata, correct?
A Normal CD's do not contain netadata.
Q In fact, that's what you testified to yesterday,

correct?
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A Yes.
Q And your testinony here is w thout exam ning -- because
you're a scientist, wthout examning that one you're
unwi I ling to say for sure that there is not?
A. That's correct.
Q But you know, as you testified yesterday, as a genera
matter legitimate CD s have no netadata, correct?
A That's right.

MR. GABRI EL: Thank you.

THE COURT: Sir, you nay step down.

THE WTNESS: Thank you.

THE COURT: Call your next w tness, please.

MR. GABRI EL: Thank you, Your Honor. Plaintiffs
calls Kevin Havenei er.

(Wtness sworn.)

THE COURT: Good norni ng.

THE W TNESS: Good nor ni ng.

THE COURT: | need you to pull down the
m crophone. Wuld you state your true and correct nane for
the record, please.

THE WTNESS: Kevin Dal e Havenei er.

THE COURT: And would you spell your nane for the
record.

THE W TNESS: Last nane?

THE COURT: Last nane and m ddl e nane.
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THE WTNESS: Kevin, K-e-v-i-n; Dale, D a-l-eg;
Haveneier, Ha-v-e-me-i-e-r.

THE COURT: You may inquire.

MR. GABRI EL: Thank you, Your Honor. Before
start, would it be all right if I just nove this down? It's
bl ocking ny client's view.

THE COURT: You nay.

(Kevin Havenei er)
DI RECT EXAM NATI ON

BY MR. GABRI EL:

Q Good norning, sir
A.  Good norni ng.
Q W net for the first tine today; is that correct?
A That's correct.
Q M nane is Richard Gabriel. | represent the plaintiffs
here.
M . Haveneier, do you know Janm e Thonas?
A.  Yes, | do.
Q How do you know her?
A W used to be in a relationship together.
Q And fromwhat tine franme did that fall wthin?
A, Fall of '04, around Cctober, to beginning of '06, around

February of '06.
Q And during your relationship you spent sone tine at

Ms. Thomas's home?
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Yes, | did.
Approxi mately how often?

Once every coupl e weeks during the weekend.

o > O >

M . Haveneier, do you recall at sone -- strike that.
Do you recall that at sone point you heard that

Ms. Thomas's hard drive had crashed?

A Yes.

Q And do you recall at sonme point you heard sonething

about a possible |lawsuit agai nst her?

A, That is correct.

Q Inrelationship to the possible lawsuit, when did you

hear that the crash had occurred?

A. Before | had heard about the |awsuit.

Q Wre they relatively close in tinme?

A. Not that | renenber.

Q Wuld your nenory have been -- you had your deposition

taken in this case?

A. Correct.

Q Wuld your nenory have been a little better when it was

t aken - -
A Correct.
Q -- sone tine ago?

MR. GABRIEL: [|I'msorry, Your Honor. |If you bear
with ne just one nonent. Your Honor, may | approach?

THE COURT: You nmay.
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MR. GABRIEL: And for the record, Your Honor, |
have a seal ed deposition transcript of M. Haveneier. [|I'm
going to open the seal now.
THE COURT: You nmay.
BY MR. GABRI EL:
Q M. Haveneier, just for purposes of helping to refresh
your recollection, could | ask you just to read to yourself
pages 35 through 39. Just take a mnute to do that.

(Pause.)
Q Specifically, sir, page 38.

(Pause.)
A Al right.
Q Does that help refresh your recollection to the tine
referenced?
A. R ght. Looking nore towards beginning of 'O05, March,
April, My, sonmewhere in there.
Q And you had indicated previously nonths or maybe a nonth
before you first heard about the |lawsuit you heard about the
hard drive crashing?
A. Correct. | don't renmenber exact dates.
Q Cay. Thank you, sir. And did Ms. Thonas take her
conputer to be fixed?
A.  From what | understand, yes.
Q And you understand that it was taken to Best Buy?

A, Correct. That's what she had expl ained to ne.
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Q And you understood the hard drive was replaced, correct?
A Correct.
Q Do you recall, then, that at sone point M. Thonas
received a letter from Charter Communications indicating a
possi bl e copyright infringenent problenf
A | don't remenber who it was from but | renmenber her
receiving a letter.
Q Do you recall speaking with Ms. Thomas regardi ng what
anyone would find or not find in light of that crash?
A, Just a brief conversation. Once she had showed ne the
letter, | remenber saying that there was nothing there
because of the hard drive being w ped out or having repl aced
the hard drive.
Q And that was a conversation you had wwth Ms. Thomas?
A Correct.
Q And if I'munderstanding, you said to her there's
not hi ng there because the hard drive --
A Rght. It was just a statenment off of understanding
what the letter was about.
Q After your relationship --

THE COURT: Excuse ne. |'mconfused. Wo said
what ?

MR. GABRIEL: |'msorry, Your Honor.
BY MR. GABRI EL:

Q M. Haveneier, did you nake a statenent to Ms. Thonmas?
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A Yes, | did.
MR. GABRIEL: | apol ogi ze, Your Honor.
BY MR. GABRI EL:
Q So you were the one who said to her -- let ne nmake sure
we've got the chronology right. She either told you or
showed you this letter she received?
A Correct.
Q That indicated sone problem about infringenment?
A Correct.
Q And then you nade a statenent to her that there wouldn't
be anything there because the hard drive was repl aced?
A That is correct.
Q After your relationship wth Ms. Thomas ended, did you
remain generally friendly?
W tried to, but nothing happened.
And did you comruni cate fromtine to tine?
Yes.
How di d you comruni cate with her?
Mostly e-mails. Every once in a while a phone call

E-mails or instant nessages?

> o >» O » O P

| believe it was nostly e-mails. W had tried instant
messagi ng, but the instant nessagi ng was just through the
cell phone. Just general conversations.

Q And what was her e-mail address? Do you renenber?

A tereastarr @otnail .
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Q And what was her instant nessage address?
A | believe also the sane, tereastarr. There was a Yahoo
and a Hotmail account, a couple of different things under
that tereastarr nane.
MR. GABRIEL: That's all | have. Thank you.
THE COURT: You may inquire.
MR. TODER: Thank you.
CRCSS EXAM NATI ON
BY MR. TODER:
Q M. Haveneier --
A Yes.
Q -- when Ms. Thonmas got a letter from Charter
Communi cations, which | believe is dated April 22 --
A kay.
Q ~-- 2005, you were the one who made the statenent that
there was nothing on her hard drive?
A Correct.
Q She didn't nake that statenent?
A Correct.
Q ©Dd you think that there was sonething on her hard
drive?
A No.
Q D d you ever see her downl oadi ng songs off the Internet?
No, | did not.

A
Q D d you ever use her conputer?
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A.  Cccasionally.
Q Dd you use it before -- one or two tinmes before

February of 20057

A. | believe so, yes.

Q D d you ever use her conputer after February of 2005?

A. No, | don't believe so.

Q Well, you had a relationship until February 2006, right?
A. Correct. | honestly don't renmenber the dates.

Q Well, let me put it this way. Before February of 2005

you said you used her conputer.
A kay.
Q D d you ever see any icons or anything on there to
suggest that Kazaa was installed on that conputer?
A. | have not seen that, no.
Q You also --
THE COURT: Excuse ne. Let's back up. Do you
know what Kazaa is?
THE W TNESS: Yes.
BY MR. TODER:
Q You would recognize the icon if you saw it?
A. | would now, yes.
Q Ckay. And what does the Kazaa icon |ook |ike?
A | believe it has a "K," if | renmenber correctly.
Q In your testinony, your deposition testinony, you talked

about the repair job at Best Buy?
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A Yes.
Q ©Dd she take it to Best Buy to have it repaired or did
she specifically take it there to have the hard drive
changed?
A. M understanding fromconversation, | was at ny house --
MR. GABRIEL: Your Honor, | wll object now as
hearsay w thout further foundation.
MR. TODER: Your Honor, if it was hearsay, it
woul d be fromthe defendant.
THE COURT: Conti nue.
BY MR. TODER:
Q Let ne rephrase the question. Do you know what event
caused her to want to take the conputer to Best Buy to be
repaired?
A Not at all. The conversation that | recall was
sonet hi ng had happened to her conputer and we just discussed
options and she decided to take it to Best Buy. That's the
extent of what | know.
Q Do you know -- did she tell you Best Buy tried to repair
it?
MR. GABRIEL: (bjection, Your Honor, it's hearsay.
THE COURT: Sust ai ned.
BY MR. TODER:
Q Wll, do you have any -- other than what she told you,

do you have any kind of information about why the conputer
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had to be repaired in the first place?

A. | do not know.

Q Well, did you ever see ny client taking CD s and ri pping
them onto her conputer?

A | believe briefly, yes. W had had di scussions over the
phone when she was in the process of doing that. 1've, if |

remenber correctly, briefly seen her do that a coupl e of

tinmes, but not -- ny understanding was it was a | ong process
for her.

Q How many -- did she have a lot of CD s?

A, Yes, she did.

Q How many CD' s do you think she had?

A. A few hundred.

Q A few hundred?

A Um hmm

Q Could it have been nore than two or three hundred?
A.  She had a couple books of CD's that | believe held a
hundred each. So possibly nore than 200. | don't know
exactly.

Q Wre these CD s that sonmeone nakes or were these CD s
that actually had a jacket on them and --

A.  CD s purchased.

Q CD s that she purchased?

A Right.

Q And where did she buy nost of those CD s? Do you know?
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A. | do not know.

MR. TODER: No further questions.

REDI RECT EXAM NATI ON

BY MR. GABRI EL:
Q M. Haveneier, you indicated that you now woul d
recogni ze the Kazaa icon, correct?
A Correct.
Q As of the date of your deposition, which was May 1st of
2007, you did not know what it |ooked |ike, correct?
A.  Correct, yeah.
Q You've learned recently what it |ooks |ike?
A Right.

MR. GABRIEL: No further questions.

THE COURT: Sir, you nay step down.

Call your next w tness, please.

MR. GABRIEL: Ryyan Maki, Your Honor.

(Wtness sworn.)

THE COURT: Good norni ng.

THE W TNESS: Good nor ni ng.

THE COURT: | need you to pull that m crophone
down and speak directly into it. Wuld you state your true
and correct nane for the record, please.

THE W TNESS: Ryyan Chang Maki .

THE COURT: Spell your nane for the record.

THE WTNESS: R-y-y-a-n, Ch-a-n-g, Ma-k-i
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THE COURT: You may inquire.
MR. GABRI EL: Thank you, Your Honor.
(Ryyan Maki )
D RECT EXAM NATI ON
BY MR. GABRI EL:

Q M. Mki, we net for the first time today; is that

correct?

A True.

Q W do you work for?

A | work for Best Buy.

Q \Were?

A. In the Geek Squad.

Q And what |ocation?

A In Duluth.

Q Since when have you been at Best Buy?
A.  Since 2003.

Q And what do you do for Best Buy?

A | amthe deputy of counterintelligence and supervisor of

t he Geek Squad.

Q And what does a supervisor of the CGeek Squad do?

A, Mintaining as far as order with all the agents that
work on conputers, pronoting and selling Geek Squad
servi ces.

Q And could | -- there are a nunber of exhibit books

there, white books. Wuld you find Book 3 of 3 and | ook at
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Exhibit 18, please. Have you found that, sir?
A Yep.

MR. GABRIEL: Your Honor, | believe that this
exhibit -- there was no objection to these exhibits, so we
woul d nove the adm ssion of Exhibit 18.

MR. TODER: No objection.

THE COURT: Be admtted.

BY MR. GABRI EL:

Q M. Mki, do you recognize the docunents that are in
Exhibit 18? And by all neans | ook through them

A.  They are Star Service.

Q And what does that nean?

A It is arecord of showng the conputer or itemthat is
servi ceabl e has been taken in for repair.

There are a nunber of other records in there, correct?
Yes.

These records all pertain to Ms. Thomas, do they not?

Correct.

o >» O > O

Can | ask you to look at the back of this docunent.
There's a color copy called Service Oder 00522-796593952.

| believe it is the first colored copy. Let nme know when

you have found that, M. Mki, if you would. Are you there?

A, \Wich page is that on agai n?
Q You don't have page nunbers, but it's the first color

copy you'll see. It's four fromthe back or approxi mately
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four from the back.

Al right.

Have you found it?
Yep.

Can you explain what this docunent is, M. Miki, please.

> o > O »

It looks like this is an archived service order, which
is sonmething that hasn't been worked on within the past six
nmonths. So it does put it in archive conpared to a newer
service order or recent repair.

It's basically stating the custoner's nane,
contact information, |ike the phone nunber, and the product
that was being serviced. It also looks like it states as
far as the condition the unit was taken in.

Q Let nme ask about that. This service order applied to
t he custoner who was Janmm e Thomas, correct?
A Yes.

Q There's a box, do you see at the bottom called Reported

Pr obl enf?
A Um hmm

MR. GABRIEL: M. Reynolds, could you pull that
up. It's actually above that, Tim That's Repair Conmment.

We're | ooking at Reported Problem
BY MR. GABRI EL:
Q Can you explain what this box shows, please.

A \Well, when you take in a conputer or a service item
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serviceable item the nmain thing is we have to get a
description of what's going on. So this is for the agent
that took in the conputer in this case, what he was kind of
seei ng what was going on with it; and it shows at the end
his initials.

Q That would be the KIWwe're | ooking at?

A Right.

Q Then there's a box in the upper right called Appearance
Comments. Wiat's that?

A.  The Appearance Conments basically, again, states if we
see a conputer being brought in with physical damage or if
it's dirtier than normal, that type of thing.

Q And this conputer indicated nornmal wear and tear?

A. Normal wear and tear.

Q Then there's a box right next to that called
Accessories. Wat does that nean?

A \Wll, typically with a |laptop we usually do take
accessories, like a battery and an AC adapter. For this
conputer it looks Iike we didn't take anything in.

Q Was this a |aptop or a desktop?

A, Judging by the nodel nunber, it looks like it was a
deskt op.

Q And then at the bottom M. Reynolds had pulled up first
sonet hing called Repair Comrents. Do you see that?

A Yes.
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Q And what does that refer to?
A. Referring to the conputer, as it states in the above
box, is under a PSP or a performance service plan through
Best Buy.
Q Like a warranty?
A Yes. It looks like the reason why it says COD for | abor
and parts is because the agent that took this tag in --

THE COURT: \Where is the COD?

MR. GABRIEL: Tim if you would take that down.
Ri ght above you'll see Labor and Parts Coverage, COD, above
it. The top screen, the higher screen. Keep goi ng up.
Keep going up. There it is, Labor and Parts. Above that.
Ri ght above where you are, Labor Coverage. Nope. Right
above it. There you go.
BY MR. GABRI EL:
Q That's what you are referring to, M. Mki?
A. Because also to the top right of that it |ooks like it
was taken in as -- or actually on the bottom panel there,
the top right, so the bottomfranme, right there, there are
di fferent ways you can take a conputer in. For exanple,
this was taken in as an upgrade. The agent shoul d have
taken it in as arepair if we were doing diagnostic work on
it to figure out what the probl em was.
Q So there's just -- the agent that listed it, it should

have said "Repair,"” but it said "Upgrade"?
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A.  Yeah.

Q GCkay. And what was the date that this conputer was
brought in?

A It looks |like March 7th of 2005.

Q And does it show when this conputer was purchased, on
this docunment you're |ooking at?

A \Well, it does on the top frane. |[If you get out of
there, it shows the warranty information in the top frane on
the bottomleft portion.

Q That shows the date the conputer was purchased, correct,
March 6, 20047

A Um hmm

Q Can | ask you now to go two pages further and | ook at
Service Order 00522-796752379. Wiat is that docunent, sir?
A It's referring to the previous tag. They actually
closed the tag out to make a new tag whi ch woul d have the
performance service plan covering any type of parts or |abor
i nvol ved with adding parts under the warranty.

Q Soif I"'munderstanding, the first tag was kind of

m sl abeled and -- the tag is these forns, right?

A Right.

Q So you created a new form but you corrected that the
work was not an upgrade, it was repair work going to be
done, correct?

A Correct.
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Q And so this was the tag that was created, right?

A Yep.

Q And again there is a Reported Problem box on this one as
well, correct?

A Yep.

Q And what does that say?

A It says, "Replace hard drive under the service plan and
the custonmer will restore at hone" and then the agent's
initials.

Q Wat does "custoner will restore at hone" nean?

A.  Wien a conputer is purchased, it cones with what's

call ed recovery disks or restore disks or it comes with the
software to nake them |In today's cases nost conputers
actually require you to make your own set. The recovery

di sks actually hold the operating systemon them and the
drivers and prograns that originally cane with the conputer
Q Al right. And so what does "custoner will restore at
hone" nean?

A It basically neans that since we didn't take any
recovery disks in, the custonmer just will actually put in

t he di sks thensel ves at hone.

Q And the recovery disks are -- for exanple, when you buy
M crosoft Wrd, you get that extra disk from M crosoft Wrd?
A Kind of, yeah. It has the prograns on there.

Q \Whatever prograns. So the custonmer here, Ms. Thonas,
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was going to reload all those herself?
A, To an out of box factory condition.

Q And there's a box here called Accessories as well,

correct?
A Yep.

MR. GABRIEL: Upper right, Tim the top box, the
two boxes at the bottom (G0 down to -- there you go.

BY MR. GABRI EL:
Q The Accessories here say, "None." Wuld that be where
you indicate the disks if the custoner --
A If they were taken in.
Q And "taken in" would nmean the custonmer could bring you
di sks and you could rel oad thent?
A, Absol utely.
Q And then Appearance Comments you say, "Decent
condition," right?
A Yep.
Q Then there are -- at the bottom of this docunent there's
a box also called Repair Conments.
A Yes.
Q Do you see that?

And that indicates the hard drive was repl aced,
does it not?
A. Correct.

Q Wien was the hard drive repl aced?
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A Wll, the newtag, it looks |like, was created on the

9th. So it was originally taken in on the 7th, fromthe

prior tag. So it looks like they actually started worKking

on it the 9th, and by working on it they actually closed out

the prior tag because you cannot have duplicate tags with

t he sanme product and serial nunber open. And it |ooks |ike

it was replaced on -- between the 9th and the 13th because

the close date or the service conplete date would be the

13t h.

Q Could | ask you to ook at the next page in Exhibit 18.
MR. GABRIEL: Tim could you go to the next page.

BY MR. GABRI EL:

Q Does this page actually help you pinpoint the date when

the hard drive was replaced?

A Ckay. It looks like the hard drive was repl aced

actually on the 9th. So the sane day that they nade the new

tag, they started working on it.

Q M. Mki, would Best Buy ever replace a hard drive

W t hout the custoner's know edge or consent?

A.  Under a perfornmance service plan or if a conputer cones

in wthout a warranty, we do have to call the custoner to

get approval, even if the parts are covered, just to |et

t hem know as far as the process with that.

Q And to the best of your know edge, did Best Buy follow

that policy here?
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A It looks like they contacted on the 10th. It doesn't
log in Star as far as the agent calling to get the approval,
but as far as the checklist, there's also a manual checkli st
that you have to fill out to see -- as far as if the
cust omer approved it.
Q And sitting here now, you're certain that the custoner
approved the replacenent of this hard drive?
A | don't see why not because it was under warranty, so
| --
Q At the tinme the work here was done, did Best Buy have a
policy regarding what it would do with the old hard drive
that was bei ng repl aced?
A, Since the rollout of Geek Sgquad and Best Buy, which was
August 2004, the SOP or the standard operating platformis
to give the custoner the option of taking the old hard drive
back. Because if a hard drive is technically bad, the
information is still on there. So we give the custoner the
option to take that home. W usually just give it to them
in the box that we've replaced it with, the new hard drive.
Cccasionally a custoner will leave it at the
counter, forgetting it while they're picking up their
conputer, but we do have an abandoned unit process where we
hold onto them for 90 days and the custoner can cone back
and pick it up.

Q And in this case -- back up. The policy would be to
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return the hard drive to the --
A Return the hard drive to the custoner.
Q Do you have any reason to believe that the unit was
abandoned here?
A | don't see any notes as far as why it wuld say it was
abandoned or left at the store.
Q Do you have any reason to believe that the policy was
not followed here?
A. No notes, as far as what | can see, if it was left or
why it would be left there.
Q Based on your know edge of Best Buy's policy and your
being there at the tine, is it probable that Best Buy
returned the hard drive to Ms. Thonas?

MR. TCDER: (bjection, calls for specul ation.

THE COURT:  Sust ai ned.
BY MR. GABRI EL:
Q I1'd ask you lastly, sir, there's a docunent -- there's a
sal es history docunent in this exhibit. Could | ask you to
| ook for that. It nmay be easier if you just | ook at the one
on the screen, sir.
A kay.
Q On the date --

MR. GABRIEL: Tim would you highlight the
March 12th entri es.

BY MR. GABRI EL:
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Q On the March 12, 2005 entries there's just kind of a
bunch of X' s and no nunbers there, no other data. Just so
the jury understands what they're | ooking at, can you
explain what that is or why it's blank |ike that.

A It looks |like on March 12th of 2005, what the X's are
is when a conputer has been repaired there's actually a
record by a Star Service order repair to actually purge it
fromour systemas it being picked up already. They
actually run it through our POCS registers.

So this actually looks like a record of her
purchases in the past couple of years. The reason why it's
zeros is because that's just fromus actually flushing it
out of our repair system So it shows that it's been picked
up.

Q And the issue, if |I'munderstanding, you indicated it

was originally tagged as a repair and then it was -- excuse
me -- originally indicated as an upgrade and then changed to
arepair?

A To a repair, yep.

Q And then what you would do when it was picked up is you
woul d clean it out of the systenf

A Yep.

Q And so this actually reflects the repair work that

you' ve al ready descri bed?

A Yep.
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Q And that's reflected in all the service orders?
A Yes.

MR. GABRIEL: Nothing further. Thank you.

CRCSS EXAM NATI ON

BY MR. TODER:
Q Cood afternoon. The conputer was repaired pursuant to
the warranty, right?
A.  Yes, the manufacturer warranty and coverage by the Best
Buy perfornmance plan.
Q Best Buy wouldn't have replaced the hard drive if there
wasn't sonmething wong with the other one, correct?
A Correct.
Q Do you have Exhibit 18 in front of you?
A \Wich page?
Q How about the -- starting fromthe back, do you see
where there's a bunch of dates on the left side?
A Yes.

MR. TODER: Actually, may | just approach the
w tness briefly?

THE COURT: You nmay.
BY MR. TODER:
Q The page that starts here (indicating), this docunent
shows purchases of ny client, what she's been buying from
Best Buy, does it not?

A Yes.
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Q And down at the bottomwe get to -- it starts off with
2007 and it goes into 2006. So we go back in tine, correct?
A Correct.
Q So let's just go onto the second page and we go down to
the bottomand we go to, let's say, March 12th where al
those X's were.
A Yep
Q Fromthat point back into tinme, Decenber of 2004,
Novenber of 2004, all the way through ny client is buying a
ot of CD's from Best Buy, isn't she?
A. That's certainly what it |ooks I|ike.
Q She's buying hundreds of CD s from Best Buy before
February of 2005, is she not?
A. There's quite a few DVD's and CDO s that | can see here
t hat have been purchased. | can't off the top of ny head
count how many.
Q Okay. But this docunent certainly speaks for itself,
doesn't it? She was a good custoner, in other words, right?
A That's what it would | ook |ike, yeah.

MR. TCDER: Thank you. No further questions.

MR. GABRIEL: Nothing further, Your Honor.

THE COURT: Sir, you nay step down.

Cal | your next w tness.

MR. GABRIEL: W call Eric Stanley, Your Honor.

(Wtness sworn.)
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THE COURT: Good afternoon.
THE W TNESS: (Good afternoon.
THE COURT: Would you state your true and correct
nane for the record, please.
THE WTNESS: M nane is Eric Stanley.
THE COURT: Spell your first and | ast nanme for the
record, please.
THE WTNESS: First nanme is E-r-i-c. Last nane is
S-t-a-n-l-e-y.
THE COURT: You may inquire.
MR. GABRI EL: Thank you, Your Honor.
(Eric Stanl ey)
DI RECT EXAM NATI ON

BY MR. GABRI EL:

Q Good afternoon, M. Stanley.
A.  CGood afternoon.
Q W net for the first tine today, correct?
A That is correct.
Q M nane is Rich Gabriel. | represent the plaintiffs in
this case.
M. Stanley, what do you do for a |iving?
A. | am a project manager for a technol ogy conpany.

Q And could you describe what that neans.
A.  The conpany | work for makes control systens for the

electric utility industry and as project manager | am
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responsi ble for the entire project once it's been

delivered -- once the contract has been signed until the
product is put into use. That includes nmaking sure the
hardware is procured, staging the system and ensuring that
the systemis configured correctly, testing the system both
within the conmpany and with the custoner, making sure that
it gets delivered and installed correctly and the systemis
cut over and begin use by the custoner.

Sir, you have a bachel or's degree?

That is correct.

I n what ?

El ectrical engineering.

o >» O > O

And you've had -- besides your current position, you've
had various job experiences related to conputers?

A Yes, | have.

Q Could you just give us a very high |level of your job
experience related to conputers.

A | started out in the area of conputer programm ng.

got ny first programmng job in 1983, | believe it was, and
worked in the programm ng area for roughly 15 years. Then |
transitioned over to network adm nistration type jobs, did
that for another five or so years. And since then |I've been
doi ng various contracting jobs as well as the project
managenent position that | amcurrently in.

Q Thank you, sir. You were retained as an expert in this
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case by Ms. Thomas, correct?

Correct.

How di d you get connected or hooked up to Ms. Thomas?
| have a mutual acquaintance with M. Toder.

In fact, it's M. Toder's brother, isn't it?

That is correct.

So through M. Toder's brother you were hooked up to
Toder and his client here?

Correct.

As part of the work that you did in this case for

Thomas, did you exam ne her conputer's hard drive?

> £ O » T O > 0 » O p

Yes.

Q Do you recall when that was?

A | picked up the system| believe it was |ate Novenber of
2006.

Q And you had the actual original hard drive, correct, it

was not a forensic copy of it?

A That's what | was -- | was told it was the original when
| picked it up.

Q Do you recall in connection with your work, M. Stanl ey,
did you ask Ms. -- you never -- strike that.

Did you ever personally talk to Ms. Thomas in
connection with your work in this case?
A. | never personally talked to her, no.

Q You talked to her counsel, M. Toder, right?
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A Correct.

Q D d you ever ask M. Toder anything about the hard
drive, for exanple, whether it had been repl aced before?

| did ask whether it had been repl aced.

And did you ask that of M. Toder?

Through his office. | don't renenber who | asked it of.

And what did they tell you?

> O >» O »

They didn't know. They asked Ms. Thomas and the answer
came back that it had been repl aced.

Q Wen?

A | believe -- they didn't know for certain, but at the
time they told ne early 2004 was | believe the answer that |
was given at that tine.

Q Specifically January or February of 2004, correct?

A.  That sounds about right.

Q Sitting here now, do you believe that's what they told
you?

A | do.

Q And in terns of your going forward with the analysis,
did you accept that as given?

A Yes, | did.

Q Ddyouultimately learn, M. Stanley, whether that
January to February 2004 information was correct?

A | did learn that it was not correct.

Q And how did you learn that?
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A. | examned the case of the hard drive and the

manuf acturer date was printed on the case of the hard drive.
Q The hard drive case has a date of manufacture on it?

A.  Has a serial nunber, manufacture nanme, nodel nunber, and
the date of manufacture.

A sticker of sonme sort?

Yes.

Do you recall when that nmanufacture date was?

| believe the date was January 22, 2005.

And did it also indicate where it was manufactured?

| believe it was manufactured in Ml aysi a.

o >» O >» O > O

And do you recall, M. Stanley, previously stating a
view, based on that, as to whether it was nore |ikely than
not that this hard drive was in Ms. Thomas's conputer on
February 21, 2005?

A | stated that | didn't believe so. | can't say that |
know t he supply chain logistics well enough to say for
certain, but it seens to ne that a nonth is a fairly short
time to get froma manufacturer to an end user.

Q And, in fact, you now know -- you have information today
from Best Buy?

A. Correct.

Q And you now know it was -- in fact, the hard drive was
put in a nonth later, in March 20057

A Yes.
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MR. GABRIEL: Bear with ne. | may be finished
(Pause.)

MR. GABRIEL: No further questions. Thank you,

THE COURT: You may inquire.
MR. TODER: | have no questions.
THE COURT: You may step down.
Let's stop here and we'll start up at 1:30, 1:30.
Al rise for the jury.
I N OPEN COURT
(JURY NOT PRESENT)
THE COURT: Anything that we need to discuss
before we start up again this afternoon?
MR. GABRIEL: Not fromhere. | wasn't sure when
the Court wanted to deal with jury instructions.
THE COURT: How are we doing with your case? Are
you close to finishing?
MR. GABRIEL: Yes, Your Honor. W have, | think,

four nore witnesses, five nore witnesses, npbst of whom

should be relatively short. | think we may get it in today.
| guess | won't promse that, but we'll get close, |
bel i eve.

THE COURT: Well, let's -- |'ve given you copies

of the first draft of the jury instructions. Wy don't you

take sone tine to |l ook at them over lunch. And then if we
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finish today, then we can tal k about themat the end of the
day. And if we don't finish, we'll talk about them at the
end of the day anyway.

Have a good | unch.

MR. GABRI EL: Thank you, Your Honor.

MR. TCDER: Thank you, Your Honor.

(Lunch recess taken at 12:25 p.m)
xx k% *
(1:30 p.m)
I N OPEN COURT
(JURY NOT PRESENT)

THE COURT: Counsel, you wanted to talk to ne
before the jury conmes out?

MR. GABRIEL: Yes, Your Honor, very briefly. As
the Court is aware -- good afternoon. |'msorry.

As the Court is aware, we had for the trial taken
two of the recordings off because there were issues about
them and we're going to have our w tnesses explain what
t he issues were.

In preparing for one of the w tnesses who was
going to appear today, we actually noticed that there's
another error and so we are actually going to withdraw from
t he case one of the UMs Recordi ngs, Godsmack's "Spiral ."

So there are two Godsmack recordings that both

have certain issues. W wll have a wi tness explain what
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the issues are. This one happens to be the wong copyright
registration nunber. |It's a clerical error, |awer error.
And so rather than having to fight about it, we are just
going to withdraw it fromthe case. There are a bunch of
ot her UMG Recor di ngs, however.

MR. TODER: That won't affect -- that won't cause
any redaction of any of the exhibits, wll it?

MR. GABRIEL: W discussed that before. W're

fine to leave it on, perfectly fine.

MR. TODER: Ckay. Wiat was the nunber of that?
MR. GABRIEL: |It's Godsmack's "Spiral."

MR. TODER: No, the SR nunber.

MR. GABRI EL: 293-376.

MR. TODER: And the Bates nunber?

MR. GABRIEL: That | don't know.

MR. TCDER: Ckay.

THE COURT: Anything el se, Counsel ?

3

GABRI EL: No. Thank you.
THE COURT: Anything el se?
MR. TODER: Nothing fromthe defendant. Thank
you.
THE COURT: Let's get the jury out.
I N OPEN COURT
(JURY PRESENT)

THE COURT: Call your next w tness, please.
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MR. GABRIEL: The plaintiffs call Janm e Thonas,
Your Honor.

(Wtness sworn.)

THE COURT: Good afternoon.

THE WTNESS: (Good afternoon.

THE COURT: Would you state your true and correct
nanme for the record, please.

THE WTNESS: Janm e Lee Thonas.

THE COURT: Wyuld you spell it for the record.

THE WTNESS: J-a-mmi-e, L-e-e, T-h-o-ma-s.

THE COURT: You may inquire.

MR. GABRI EL: Thank you, Your Honor. Good
afternoon, Your Honor, Counsel, M. Thomas, and Ladi es and
Gent | enen.

(Jamm e Thonas)

CRCSS EXAM NATI ON
BY MR. GABRI EL:
Q M. Thomas, between the date range of August 2004 and
July 30, 2006 you lived at 618 8th Street in Brainerd,
correct?
A Correct.
Q Could you describe just briefly your educationa
backgr ound.
A. | have an associate's degree from Fond du Lac Tri bal

Conmmunity College and | graduated fromthere in 2000, and |
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have ny bachel or of science degree in business
admnistration with a mgjor in marketing fromSt. d oud
State University in 2002.

Q And along the way you've taken several conputer courses?
A Yes.

Q And you are proficient in the Mcrosoft suite of
products, Access, Wrd, Excel, Publisher, correct?

A Yes.

Q Were do you work?

A | work for the MIle Lacs Band of Gibwe in their
Departnment of Natural Resources and Environnent.

Q And what do you do?

A | amthe brownfield coordinator. | coordinate a grant
given to the tribe fromthe EPA to redevel op contam nat ed
property.

Q And you use a conputer at work, do you not?

A Yes.

Q And you use it for typical work things, like witing

e-mails, nenos, letters, the |ike?

A Yes.

Q You also keep track of budgeting?

A Yes.

Q You wite grants, grant updates, and grant reports?
A Yes.

Q You also use the Internet at work, correct?
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A Yes.

Q You access the EPA website as part of your job duties to
conduct what's called Phase | environnental assessnents,
correct?

A.  Environnental site assessnents, yes.

Q And that involves basically researching environnenta
dat abases, true?

A. That's correct.

Q You also use the Internet to research the prograns that
you're witing, right?

A. That's correct.

Q And you use the Internet to keep track of what other
tribes are doing?

A. That's correct.

Q And to update your own online website, correct?

A It's not ny website, it's actually the tribe's website,

and | only update one small part of it.

Q So you update part of the tribe's website?

A Part of it, yes.

Q And you use the Internet at hone as well, correct?
A Yes.

Q You have online accounts at various retailers, |ike

Best Buy and \Wal - Mart ?
A Correct.

Q You have posted on a website called match. con?
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A. Correct.

Q You play video ganes online?

A Yes.

Q You have a MySpace account too, correct?

A. Correct.

Q Could you describe for the | adies and gentl enmen of the
jury what a MySpace account is.

A. A MySpace account is basically a -- | guess you coul d
call it just information about yourself. It's kind of where

you can keep in touch with famly, put pictures of yourself
on there, pictures of your famly. It has a blog section
where you can keep them updated on what's going on in your
life. It has sections in there that |ist the things that
you |li ke, the books that you like, the books you're reading,
the nmusic you like. It has a list on there of all your
friends, and what your friends are are people who have ot her
M/Space pages. That's about it.

Q And a MySpace page is basically a website, a persona
website, isn't it?

A Yes.

Q And it's sonething you design?

A.  Under the paraneters of the MySpace program but yes.

Q And in terns of the Internet, you have al so posted
comments recently to an antirecording industry blog called

The Recording Industry vs. The Peopl e?

LORI A. SIMPSON, RMR- CRR
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A That's correct.

Q | would like to turn to the issue of your conputer, if
we can.

A Certainly.

Since 2003 you' ve had a Conpag conputer, correct?

Yes.

And specifically a Conpaq Presario, Mdel S6300NX?

| couldn't tell you the nodel nunber.

Does that sound right?

Yes.

o » O >» O > O

That was the only conputer in your honme on 8th Street in
Brai nerd, true?
A Correct.
Q And, in fact, it specifically was the only conputer in
t he honme on February 21st of 20057
A That | don't know. | don't know the specific date.
Q Wre there -- that was -- okay. At any tine that you
lived at that 8th Street address from August '04 to July 30,
'06, did you have any other conputer in that hone?
A | didn't, but others did.

MR. GABRIEL: Your Honor, | have the original
seal ed deposition transcript for Ms. Thomas. My | open it?
THE COURT: You nmay.
MR. GABRIEL: And may | approach?

THE COURT: You nmay.
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MR. GABRIEL: Page 87, Counsel
MR. TCDER: Are you on the first volunme?
MR. GABRIEL: Yes, | am
BY MR. GABRI EL:
Q M. Thomas, do you recall that you had your deposition
taken in this case on -- at least the first tine on
March 14th of 20077
A It was in March. | don't renenber the day.

Q Wuld you look on the cover of this deposition

transcri pt.

A Sure.

Q It will help you recall it was March 14, 2007.

A Sure.

Q Your deposition was taken by ny partner, M. Reynol ds?
A Yes.

Q And you understood that you were testifying under oath?
A Yes.

Q And you understood what that neant?

A Yes.

Q And you testified truthfully to the best of your

ability, did you not?

A Yes.

Q In fact, you had an opportunity to review and make any
changes to your deposition that you wanted to nake after it

was taken, correct?

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

408

Yes.
Could I ask you to | ook at page 87, please.

Ckay.

o > O >

And you al so understood, by the way, that you were
testifying under oath under the penalties of perjury, just
Ii ke you are today, correct?

A Yes.

Q And M. Reynolds, in fact, confirnmed that with you?

A Yes.

Q Wuld you ook at page 87 on line 2. Do you recal
bei ng asked the follow ng question and giving the follow ng
answer ?

"So from-- | think we've already covered this, but |
just want to be sure. Fromthe tine you purchased the
Conmpaq in spring of 2003 until you brought it to your
attorney's office last -- early last fall, the only conputer
in your household was the Conpaqg conputer?

"Answer: Yes."

That's the testinony you gave, correct?
A Yes.
Q Wile you were at the 8th Street address, ma'am your
I nternet service provider was Charter Commruni cations,
correct?
A Yes.

Q And to access the Internet you rented a nodem from
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Charter Conmunications, correct?
A Yes.
Q There was a nedia access control or MAC address
associ ated with that nodem correct?
A Yes.
Q Do you renenber that you provided responses to witten
gquestions called interrogatories to us?
A Yes.
Q And do you recall that we asked you what the nodem MAC
address was?
A Yes.
Q And do you recall that you told us what it was?
A Yes.
Q And you told us it was -- and you signed those
interrogatories under oath, there was a verification page?
A. That's correct.
Q Do you recall that you told us that the nodem MAC
address was 00028ACF55907?
A If that's what was in ny interrogatories, then, yes,
that's what | gave you.
MR. GABRIEL: Your Honor, nmay | approach agai n?
THE COURT: You may.
MR. GABRIEL: And for the record, | amgoing to
hand Ms. Thomas a copy of her responses to plaintiffs' first

set of interrogatories.
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BY MR. GABRI EL:

Q M. Thomas, | just don't -- didn't want you to have to
take ny word. These are the interrogatory responses that
you provided to us, correct?

Yes.

And your signature is on the back there sonewhere?
Yes.

And it's signed under oath, correct?

Yes.

Wul d you | ook at your answer to Interrogatory No. 3.

Yes.

o » © » O » O >

And do you see that you provided us the nodel nunber --
make and nodel of your conputer?

A Yes.

Q And, again, so you don't have to take ny word, what
information did you provide?

A. The MAC address.

Q Let nme first ask about the conputer make and node
nunber .

A Oh. The conputer nmake and nodel nunber is Conpaq
Presari o S6300NX, serial nunber MXK4081N7H

Q And then you also did provide a MAC -- nodem MAC
address, did you not?

A Yes.

Q And what MAC address did you provide to us?
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A

Q

00028ACF5590.

Now, you're aware, nma'am when you turn -- thank you for

that. You're aware that when you turn on your conputer, it

comes up and there are kind of account nanes that show up?

A
Q
A

Q

user

A
Q
A

Q

Yes.

Do you know what |'m tal king about ?

| know exactly what you're tal king about.

And what would you call that nane? Do you call it a
name or account nane?

On ny conputer?

Yes, ma'am

Those are user nanes.

Al right. The user nane on your conputer was

tereastarr, correct?

A
Q
A

Q

Yes.
And woul d you spell that for us.
t-e-r-e-a-s-t-a-r-r

And to the best of your know edge, tereastarr was the

default profile, it was the one that canme up first?

A
Q
A

Q

There was two of themthat cane up at the sane tine.
Was tereastarr the default profile?
It was the adm nistrative one.

And that's kind of the one that controls all the other

ones, right?

A

Yes.
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Q You created the tereastarr nane for this conputer, did
you not ?

A. Correct.

Q And you created it on that conputer in the spring of
20037

AL W created it when | purchased the conputer, after we
purchased the conputer.

Q And that's the only user nane that you' ve used on that
conputer, correct?

A.  The only one | have used, yes.

Q And, in fact, ma'am you have used the tereastarr nane
for pretty much everything relating to conputers, correct?
Yes.

In fact, you've done that for 13 or 14 years?

Yes.

Your current e-nmail address is tereastarr @ahoo. conf
Correct.

Your prior e-mail address was tereastarr @harter. net?

Correct.

o » © » O » O >

You al so had one at sone point that was
tereastarr @sn. conf?

A Correct.

Q You're famliar with an instant nessage address as wel |,

correct?

A Yes.
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Q And you had instant nessagi ng?

A, Yes. | used Yahoo nessagi ng.

Q And the instant nessage address you used was al so
tereastarr?

A. Correct.

Q W tal ked about your online accounts at places |ike
Wal - Mart and Best Buy you used the nane tereastarr, correct?
A. Correct.

Q You've used it on online video ganes that you have

pl ayed?

A. Correct.

Q You also use it for your MySpace page?

A. Correct.

Q And when you posted on this antirecording industry web
bl og Recording Industry vs. The People, you used that nane
as well?

A. Correct.

Q Can | ask you, ma'am to look at Exhibit 23 in --

think it's in the third volune. Have you found that, ma' anf

A Yes.

Q Do you recogni ze Exhibit 23?
A.  Yes, | do.

Q Wat is it, please?

This is screen shots that the plaintiffs asked ne to

produce in ny answers to interrogatories and production of

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

414

docunent s.
Q And you have the -- do you renenber responding to
interrogatories and requests for production of docunents at
the sane tinme?
A Yes.
Q Wat's the date that you responded? | think you have
those answers up there with you.
A.  The date that | signed this was Septenber 22nd of '06.
Q Thank you. And so you would have printed this out
around that tinme?
A.  This was done before | went into ny attorney's office,
but yes.
Q Sonewhere close in that Septenber --
A, Very close, yes.

MR. GABRIEL: Your Honor, nove Exhibit 23.

MR. TCDER: No objection.

THE COURT: 23 will be adm tted.
BY MR. GABRI EL:
Q Just so the jury can see what you're |ooking at, ma' am
this is the first page of Exhibit 23, correct?
A Yes.
Q And this is what -- when you open up your conputer, this
is kind of the screen shot of what it |ooks |ike?
A Yes.

MR. GABRIEL: Tim would you turn to the second

LORI A. SIMPSON, RMR- CRR
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page.
BY MR. GABRI EL:

Q And then if you kind of open up the Start, you | ook at
the prograns, this is what cones up, correct?

A Correct.

Q And it does show the tereastarr nane, consistent with
what you told us?

A Correct.

Q Can | ask you to look at Exhibit 24, please.

A kay.

Q And there's been sone testinony about these already,

ma'am Do you recogni ze what Exhibit 24 is?

A Yes.

Q Wat are these, please?

A.  These are pictures of accounts that | have online.
Q And the first one is an account from where?

A. This is pogo.com

Q And it does show tereastarr, correct?

A. Correct.

Q And then if you turn the page, there's natch. com

MR. GABRIEL: Tim would you turn to the next
page.
BY MR. GABRI EL:
Q This is also yours?

A Correct.
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Q And you used the tereastarr nane, correct?

A. Correct.

Q In fact, that's you?

A Yes, that's ne.

Q | won't show you the next one because we're going to
redact out your private e-mails, but we do have the Yahoo
e-mail in here?

A Yes.

Q And it does show also the tereastarr nane?

A. Correct.

Q Does it indicate there's tereastarr e-mail going from
tereastarr @harter to tereastarr @ahoo?

A Yes.

Q And was this you e-mailing yourself, or can you explain
t hat ?

A. That was | wanted to keep a copy of it and on ny
tereastarr @harter | couldn't do folders to keep copies of
it, but on Yahoo | can.

Q GCay. And so you basically e-mailed yourself so you
could keep a copy, right?

A Yes.

Q There's no other tereastarr, the two tereastarrs we're
| ooki ng at here --

A Yes.

Q -- are both you?

LORI A. SIMPSON, RMR- CRR
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Yes.
| neglected to ask you, ma'am what is match. conf?

match.comis an online dating website.

o > O >

The Conpaq conputer that you described, ma'am was kept
in your bedroom correct?
A Yes.

Q W're talking about the 8th Street address, right?

A Yes.
Q In fact, do you recall in your deposition you were Kkind
enough to draw kind of a picture of your -- that hone and

where the conputer was kept?
A Yes.
Q Could I ask you to look at Exhibit 20, please. Have you
found that?
A Yes.
Q Is this the picture that you drew for us?
A Yes.
Q And it shows that the conputer is in your bedroom and
where it is?
A Yes.
Q And this picture is an accurate depiction of your -- not
to scale, but an accurate hand draw ng of --
A, As accurate as | could get it, yes.
MR. GABRI EL: Myve Exhibit 20.

MR. TCDER: No objection.
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THE COURT: 20 will be admtted.
BY MR. GABRI EL:
Q Just so -- the jurors can see it now. This is a picture
of the hone on 8th Street that you described?
A Yes.
Q And it shows that the conputer was in your bedroom kind
of in the corner near the bathroom correct?
A. Correct.
Q Do you recall, ma'am that since about the sunmer of
2004 -- and if it helps you, that's a tine when you ended a
relationship wwth a M. GCervais.
A M. Cervais.
Q Gervais. Excuse ne. That's Ge-r-v-a-i-s.
Do you recall that about that tine you had put
password protection on your conputers?
It was after that tine.
Was it close in tine to that?
| want to say it was after | noved to Brainerd.
The summer of 2004, roughly?
Around August 2004.
So the summer of 2004, we can agree on that?

Yeah.

o » © » O » O >

And so once that was password protected, you would need
a password to get online, correct?

A. To get into ny user, yes.
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Q And no one had access to your password except you,
correct?

A. Correct.

Q And so the only person with access to the tereastarr
portion of your conputer was you?

A. Correct.

Q | promse you we won't get into personal details here.
Just in terns of tine, you ended the relationship with

M. Cervais in about the spring or sumer of 20047?

A It was June 2004.

Q Prior to that tine you never saw any nusic on the
conputer, correct?

A. | never noticed any nusic on ny conputer, no.

Q And then we heard from M. Havenei er today. You had a
relationship wwth himas well, correct?

A. Correct.

Q And that was from October 2004 through roughly February

20067

A. Correct.

Q Throughout the entire tinme of your relationship with

M . Havenei er your conputer was password protected, right?
A. Correct.

Q He did not have access to your password either, correct?
A No.

Q Is that correct?
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A. That's correct.
Q Sorry. Double negative. M fault.
And, in fact, you actually recall that
M . Havenei er used your conputer twice in the course of your
relationship to check his e-mail?
A. That's what | renenber, yes.
Q And you had to help himget on it and you typed the
passwor d?
A Yes, | had to type in the password for him
Q And you never heard M. Haveneier listening to music on
the conputer, correct?
A No.
Q That's true?
A, That's true.
Q Now, ma'am you are soneone who is very interested in
music, are you not?
A Yes.

Q And you've been interested in nusic for a very |ong

time?

A Yes.

Q You have a fairly large collection of CD's, do you not?
A, Yes, about 240 CD s.

Q In fact, at one point you had over 4007

A Yes.

Q Can | ask you to look at Exhibit 25, please.
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A | have it.
Q This is actually a list that you provided to us in the
course of the case of all of the recordings that you own,
correct?
A. Correct.

MR. GABRIEL: | think the exhibit is not objected
to, Your Honor. W would nove its adm ssion.

MR. TODER: No objection, Your Honor.

THE COURT: Be admtted.
BY MR. GABRI EL:
Q M am sitting here today, you're now aware that on the
backs of your CD's there's a little "C'" in a circle and a
little "P" in a circle, correct?
A Yes.
Q And you understand that those are warni ngs regardi ng
unaut hori zed use of those CD's, correct?
A. Correct.
Q And you understood that the CD's in your collection
cont ai ned copyrighted sound recordi ngs, correct?
A. Correct.
Q And you, in fact, understood that when you bought them
correct?
A | wuldn't say when |I bought them but | understand it
now, Yyes.

Q Can | ask you to |look at page 126 of your deposition,
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pl ease, nma' am

A Yes.

Q Do you have that, ma' anf

A Yes.

Q Again, we're | ooking at your deposition, again under

oath, in March of this year, right?

A Um hmm

Q Yes?

A Yes.

Q Do you recall being asked -- and, again, you testified

under oath, under the penalty of perjury, and you understood
t hat when you were testifying, correct?

A Yes.

Q And, again, you had a chance to nake changes to your
deposition if you chose to do that, correct?

A Yes.

Q Do you recall being asked the follow ng questions and
giving the follow ng answers on that date? This is

page 126, line 2.

"Question: And, in fact, w thout |ooking through the
entire box, nost of the CD's in those boxes are copyrighted
sound recordings, right?

"Answer: Yes.
"Question: You understood that?

" Answer : Yes.
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"Question: And you understood that when you bought
them right?

"Answer: Yes."

That's the testinony you gave under oath, correct?

A Yes.
Q Now, Ms. Thomas, you have what you, | think, have
described as a fairly eclectic taste in nusic, right?
A Yes.
Q You listen to everything, from heavy netal, to hip hop,
to country, to classical, to jazz, to blues; you have a w de
range of interest, correct?
A Yes.
Q And you have indicated, nma'am that you copy the CD s
that you own into your conputer, correct?
A | ripped themto ny conputer, yes.
Q And | was going to ask: The phrase that people would
use is ripping them correct?
A Yes.
Q And you've indicated that you always |isten to nusic
t hrough your hone conputer, correct?
A | listen -- that's one of the mediuns | listen to it
t hr ough.
Q And you do that frequently, correct?
A Yes.

Q And do you recall, ma'am testifying previously that you
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began ripping your CD's onto your conputer after your
relationship with M. Gervais ended?

A Yes.

Q And you've told us that was June of 20047

A Yes.

Q And | believe you have previously testified that you did
that using Wndows Media Pl ayer, correct?

A Yes.

Q And that would load the CD's in WA format, correct?
A. | believe so, yes.

Q You would spend two or three hours once a week ripping
your CD's to your conputer; isn't that true?

A | actually said | didit one to two tines a week,

sonetinmes three, based off of ny schedule as | was a single

Q Wuld you | ook at page 66 of your deposition, please.

Let ne know when you've found it.

A Um hmm

Q Are you there?

A kay.

Q And, again, this was your deposition under oath in Mrch
of this year, right?

A Yes.

Q And testifying under the pains and penalties of perjury?

A Yes.
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Q Do you recall being asked the follow ng question and
giving the followng answer? This is page 66, |ine 20.

"Question: So once a week or so you would spend two,
three hours at the conputer uploading CD's to the conputer,
correct?

"Answer: That's correct."”

That was your testinony, right?
A Yes, but on the next page it explains nore, on page 67,
question 8.
Q You say that there could have been days where you woul d
do it two days in a row, three days in a row, it depends how
busy you were?
A Yes, that is what | testified to.
Q And you testified, ma'am that you -- the npbst you can
ever recall uploading in a single day is six or seven?
A | did, yes.
Q You never recall uploading 2,000 songs in a two-day
span, right?
A. | could have.
Q You told us under oath before the nbst you could recal
was six or seven in a day.
A | said it was an approximation, yes.
MR. GABRIEL: Your Honor, | have Volune Il of

Ms. Thomas's deposition under seal or sealed. My | open

t he envel ope and approach?
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THE COURT: You nay.
MR. TODER: Counsel, do you have an extra copy of
t hat ?
MR. GABRIEL: | don't.
BY MR. GABRI EL:
Q M'am do you recall that your deposition was taken a
second tine in this case on May 1st of this year?
A Yes.
Q And that was taken by ny partner, M. Reynol ds?
A.  Yes, over the phone.
Q Rght. And you again were -- you were sworn to testify

under oath?

A Correct.

Q And you understood what that neant?

A Yes.

Q Sane as before, right?

A Yes.

Q Can | ask you to turn to page 206, please. Have you
found it, ma'anf

A Yes.

Q Do you recall being asked -- and we're at line 19 --

bei ng asked the follow ng question and giving the follow ng
answer s?
"Question: Wat's the nost CD's you can recal

upl oading to your conputer in a single day?
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"Answer: Six or seven.

"Question: And when was that?

"Answer: | don't have a specific incidence.

"Question: Do you renenber whether it was in 2004 when
you first started doing it or whether it was in 20057

"Answer: | don't know.

"Question: But in any event, the nost you can recall
ever uploading in a single day is six or seven CD s?

"Answer: The nost | can renenber, yes."

That was the testinony you gave, correct?

A Yes.
Q And, ma'am wth respect to the depositions you gave, do
you recall that M. -- after your depositions M. Stanley
di scovered the sticker on the hard drive?
A.  After ny deposition?
Q Yeah. You learned that the hard drive that M. --
excuse ne. Let nme try again. The testinony you gave was
before your expert, M. Stanley, discovered the sticker on
the hard drive?
A. That's correct. | believe so.
Q Can | ask you, ma'am to look at Exhibit 6 now |
believe it's in Vol une 2.
A Your book is falling apart up here.
Q | apol ogi ze.

A. | have Exhibit 6, but I can't turn any of the pages.
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MR. GABRIEL: Can | assist, Your Honor, or
M . Reynol ds can assist and we can keep goi ng?

THE COURT: |1'msorry?

MR. GABRIEL: My we approach and assist the
W t ness?

THE WTNESS: |'ve got it.

BY MR. GABRI EL:
Q Thank you, Ms. Thonmas. | apol ogi ze.

You understand now, nma'am that the record
conpanies in this case say that these are screen shots of
t he Kazaa share folder that SafeNet saw on a certain
conputer that the plaintiffs say ultimtely was traced to
you; do you understand that?

A Yes.

Q You recogni ze, of course, that the nane tereastarr @azaa
is next to virtually every single file name in the share
folder, right?

A Yes.

Q And, of course, that's the sane user nane you've
descri bed that you use for everything?

A Yes.

Q And the spelling is the sane?

A Yes.

Q And it's your position in this case that this share

fol der was not yours, right?
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A lt's not m ne.

Q You have heard of a group called Lacuna Coil, have you

Yes.

You listen to Lacuna Coil ?

Yes.

And you've been to a Lacuna Coil concert?
Yes.

Lacuna Coil is a band fromlitaly, right?

Yes.

O > 0 > O > O > 3
N

And | think you've described themas eclectic in their
sound?

A Yes.

Q There are Lacuna Coil recordings in this share folder,
correct?

A. | haven't |ooked at the entire share folder. |If you
could direct ne to a page.

Q | just picked one randomy. There's Bates nunbers at
the bottom ma'am Do you see thenf

A Yes.

Q If you could | ook at page 469 -- or 486 nmay be a better
exanpl e. | apol ogi ze.

A 4867

Q Yes, ma'am Do you see there's sone Lacuna Coi

recordi ngs in here?
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A Yes.

Q You are famliar with a band called Col d?

A Col d?

Q GCo-l-d.

A Yes.

Q | think you described themas a m xture between rock and
heavy netal, correct?

A Yes.

Q | think you indicated they're not as heavy netal as

sone, but in the mddle, right?

Yes.

Could I ask you to | ook at Bates pages 475 to 476.

Ckay.

And do you see recordings by Cold on there?

Yes.

Are you also famliar wth a group call ed Evanescence?
Yes.

In fact, you have been to one of their concerts as well?

No, not Evanescence.

o >» © » O » O > O >

Maybe this will refresh your recollection. Dd you have
plans to go to an Evanescence concert and then not get

t here?

A At one tine, yeah, but | never nade it.

Q But it's a band that you listen to?

A Yes.
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o >» O >» O > O

Coul d you | ook at page 490.

Ckay.

Do you see a bunch of Evanescence recordings there?
Yes.

You' ve heard of Howard Shore?

Howard Shore, yes.

You're aware that he did the nusic for Lord of the

Ri ngs, right?

A

Q

Yes.

And you actually listen to his nmusic as well, you have

some of his nusic?

A
Q
A

Q

Yes.
Coul d you | ook at Bates page 504.
Ckay.

And you see there's a nunber of recordings by Howard

Shore in the share folder, correct?

> o » O » O > O »F

Yes.

You' ve heard of the group G een Day?

Yes.

You listen to Geen Day as well?

Yes.

Wul d you | ook at Bates |abel 493, please.

Ckay.

And there are recordings by Geen Day here, right?

Yes.
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o » © » O » O » O >» O » O > O > O PP O > O > O > O

You' ve heard of a group called Chevelle?
Chevel | e?

Ch-e-v, as in Victor, e-l-1-e.

Yes.

You listen to themas well ?

Yes, | have one of their CD s.

And woul d you | ook at Bates | abel 474.
Ckay.

And do you see a bunch of recordings by Chevelle there?
There's five, yes.

You' ve heard of the group Creed?

Yes.

You listen to their nmusic as well ?

Yes.

Wul d you | ook at Bates page 477. Are you with ne?
Yes.

Do you see recordings by Creed there?
Yes.

And al so on the very next page?

Yes.

You' ve heard of Enya --

Yes.

-- E-n-y-a?

Yes.

You listen to Enya?
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A Yes.
Q Wuld you look at Bates 487. This page is all Enya,
correct?
A Yes.
Q Are you famliar with a group called Dream Theater?
A Yes.
Q You listen to themas well?
A Yes.
Wul d you | ook at page 476. Sorry to make you bounce
back and forth. Do you see recordings -- |I'msorry.
A kay.
Q Do you see recordings by Dream Theater?
A Yes.
Q You've heard of AF. 1.7
A Yes.
Q You have sone of their nusic as well?
A Yes.
Q Wuld you |l ook at Bates | abel 470, please. Are you
t here?
A Yes.
Q Do you see a bunch of recordings by A F.I. here?
A Yes.
Q You listen -- or you've heard of Belinda Carlisle?
A Yes.
Q You have heard sonme of her nusic, you listen to her?
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o > O >

Yes.
Wul d you | ook at page 473.
Ckay.

And you have Belinda -- there are Belinda Carlisle

recordi ngs here?

> o » O » O P

of

o >» O >» O »

Yes.

And, in fact, on 472 as well?

Yes.

You, of course, have heard of Black Sabbath?
Yes.

You listen to their nusic?

Yes.

On the sane page, 473 | think we were, you see a bunch

Bl ack Sabbath here?

Yes.

You have heard of the Bl ack Eyed Peas?
Yes.

And you listen to their nusic?

Yes.

And on this sane page there's a bunch of Black Eyed

Peas, correct?

A

Q
A
Q

Yes.
You' ve heard and listen to Sheryl Crow?
Yes.

Wul d you | ook at page 479. Do you see sone recordings
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by Sheryl Crow there?

A
Q
A

Q

| see four.
And do you listen to a group called Days of the New?
Yes.

Coul d you | ook on the sane page. Do you see recordings

from Days of the New at the bottonf?

o >» O >» O >

Yes.

You listen to a group called Danzig, D-a-n-z-i-g?
| have heard of them yes.

And you listen to thenf

No.

Wul d you | ook at your deposition, the first vol une,

| ook at page 166. Have you found it?

o » O >» O »

Yes.

Again, you were testifying under oath here, correct?
Yes.

And you understood that, correct?

Yes.

M. Reynol ds was going through a list of recordings,

sort of like I"'mdoing, and at line 5 he said:

"Question: And Danzig?" And he spells it.
"Answer: Yes, | do have them"

Yes, | have one of their CD s.

And they are in this share folder too, correct?

Yes.
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Q Do you listen to a group called Breaki ng Benjam n?
A Yes.

Q Wuld you | ook at page 482.

A kay.

Q Do you see Breaking Benjam n recordi ngs here?

A Yes.

Q You listen to a group called D sturbed, correct?

A Yes.

Q Wuld you | ook at 484, please. There are a bunch of
recordings by D sturbed, correct?

A Yes.

Q Last one I'll ask you about. You're famliar with a

group called Drowni ng Pool ?

A Yes.

Q Wuld you I ook at the next page, page 485. Do you see a
nunber of recordings by Drowni ng Pool ?

A Yes.

Q M'am would it surprise you to learn that there are
nore than 60 artists that you' ve told us you listen to in

this share folder, Exhibit 6?

A No.

Q I'mgoing to ask you to look at Exhibit 1.
A. Wiich book?

Q It's the very first one.

A kay.
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Q This docunent is in evidence. It indicates the
recordings at issue in this case with a couple of extras.
You listen to every artist on here, do you not?
A Yes.
Q And every one of those is in the share folder,
Exhibit 6, that we just |ooked at?
A Sonme of themwe didn't |look at, but, yes, | guess |'l
take your word for that.
Q Wuld you ook at Exhibit 2, please.
A kay.
Q And these are other recordings --

MR. GABRIEL: Can we pull up Exhibit 2.
BY MR. GABRI EL:
Q These are other recordings at issue in the case,
correct?
A Yes.
Q And you listen to every one of these artists?
A Yes.
Q And every one of these was also in the share folder
Exhi bit 6, correct?
A Yes.
Q M. Thomas, in the process by which you had responded to
those interrogatories we |ooked at, the witten questions,
do you renenber that you al so signed responses to requests

for adm ssions?
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A Yes.

Q W asked you to admt certain facts?

A Yes.

Q And do you recall, ma'am you admtted that you had no

evi dence to dispute that each plaintiff owns or controls the
exclusive rights to all of the recordings in Exhibit 1?

A At that tine | didn't, no.

Q And you likew se admtted that the plaintiff -- each
plaintiff owns or controls the exclusive rights to every one
of the recordings in Exhibit 2?

A At that tine | didn't, no.

Q And you never anended your responses, correct?

No.

That's correct?

That's correct.

o >» O >

You al so told us that you have no evidence to dispute
that each plaintiff properly registered each of the
recordings on Exhibit 1 with the Copyright Ofice nore than
three years before you were sued, you admtted that,
correct?

A At that tine | didn't have any information on that, yes.
Q And you |likew se stated on your requests for adm ssions
that you had no evidence to dispute that each plaintiff
properly regi stered each of the recordings on Exhibit 1 with

the Copyright Ofice nore than three years before you were
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sued in this case? I'msorry. | said Exhibit 1. | neant
Exhibit 2. You gave the same adm ssion with respect to
Exhi bit 2?

A At that tine | didn't, no.

Q And, again, you never anended your response --

No.

-- to change it, correct?

Correct.

o > O >

You al so admtted previously that you have no evi dence
to dispute that each copyright registration for each sound
recording listed in Exhibits 1 and 2 were valid, right?

A At that tine | had nothing.

Q And, again, you never anended your responses, right?

A. No, | did not.

Q You admtted that none of the plaintiffs ever authorized
you to copy or distribute any of the sound recordi ngs on
Exhibits 1 or 2, correct?

A Yes.

Q You admtted also that you have no evidence to dispute
that each sound recording identified in Exhibits 1 and 2 are
identical to the sound recordings registered with the United
States Copyright Ofice?

A Correct.

Q And tal king about your requests for adm ssions, do you

recall you also gave -- you testified to those in your
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deposition as well ?

A. That's correct.

Q And you testified the sane as your requests for

adm ssions, right?

A. Correct.

Q And you did not correct your deposition either, correct?
A. Correct.

Q And you had the opportunity to do that, correct?

A. Correct.

Q M'am you have heard of a service called Napster,

correct?

A Yes.

Q You heard about that when you were in college?

A Yes.

Q Approximately 1999?

A '98, "99. It was the first or second trinmester in

col | ege, yes.

Q In fact, ma'am you did a case study on Napster, right?
A Yes.

Q You used Napster to downl oad nmusic at that tine?

A Yes.

Q And you did this by setting up an account, searching

t heir database, and clicking on a recording to downl oad the
recording, correct?

A Yes.
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Q And when you did this, you understood the recordi ng was
then stored on your conputer?

A On the college's conputer, yes.

Q The conputer you were using?

A Yes.

Q And you understood that there was then a digital copy of
that recording on that conputer?

A Yes.

Q At the end of the study that you were doing, you

concl uded that Napster was | egal ?

A Yes.

Q You later learned that Napster was shut down because it

was illegal ?

A Yes.

Q You have, ma'am burned CD' s for people, correct?

A Yes.

Q You understand what burning a CDis, right?

A Yes.

Q For those on the jury who may not be famliar with that,

could you explain what that is.

A. Ckay. Burning a CD, you take nusic that you have stored
on your conputer and you put it into a burn file under

W ndows Media Player. Then you put in either a CD-R or a
CD-RW and then you click "burn" and then your CD-R actual ly

burns the nmusic onto that CD
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o >» © >» O >» O > O

> T

o >» O >

Thank you. You created two CD's for M. Haveneier?
Yes.

You created a CD for another friend, M. Rasset?
He's ny fiancé. Yes.

Congrat ul ati ons.

Thank you.

You have -- and you have burned CD' s for yourself?
Yes.

And if | understand the way it works, you create a

aylist on your conputer and then burn the CD, right?

Not a playlist. A burn |ist.
A burn list?

Yes.

You nmake a listing of the recordings you want on that

Yes.
And then you can put whatever you want on the CD?
Yes.
And if | understand it, the ones that you nade for

Haveneier were fromCD s that were in your -- or

recordings that were in your honme conputer, correct?

A

Q

Yes.

And the one you did for M. Rasset was from CD s

pur chased from wal mart. conf

A

No. It was from songs purchased fromwal mart.com
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Q Thank you. You purchased recordings fromwal mart. conf
A, Correct.
Q And so when you nade these CD's for others, you were

maki ng copies of CD s that you owned and giving them as

gifts?

A | wasn't nmaking copies of CD's. | was conpiling songs.
Q You made copies of songs that you owned?

A Yes.

Q And gave themto sonebody el se?

A Yes. As a gift, yes.

Q D d you get permssion fromthe copyright owners to do
t hat ?

A No.

Q Could I ask you to look at Exhibit 27, please.
A Ckay.
Q Do you recognize, ma'am what Exhibit 27 is? You can,
by all neans, flip through it.
A Yes.
Q And what are contained in Exhibit 277
A. These are playlists on ny conputer.
MR. GABRIEL: And | think these were not objected
to, Your Honor. W would nove Exhibit 27.
MR. TCDER: No objection.
THE COURT: Be admtted.

BY MR. GABRI EL:
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Q And if | understand this correctly, ma'am you conpil ed
these playlists fromrecordi ngs on your conputer and then
burned copies for other people, correct?

A. Not all of them

Q You burned sone of them for yourself?

A.  Sonme of these playlists are just playlists | play at
hone when |I'm-- dependi ng on what |'m doi ng.

Q Ckay. But sone of the playlists you used to burn CD s?
A. Just a second.

Q Sure.

A One of these is a playlist that | used to burn a CD.

" m | ooking at page 4.

Q Wuat's the title of that, please?

A The title of the playlist?

Q Yes, ma'am

A "From M to You."

Q And was that a CD you then burned for M. Haveneier?
A Yes. It was a Valentine's present.

Q M am you've told us before that you had, in relation
to your coll ege work, downl oaded nusic on Napster, right?
A Yes.

Q And when you nade that CD for M. Rasset, you had
downl oaded from wal mart.com correct?

A Yes.

Q Wth respect to -- you have actually purchased nusic
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over the Internet from sone other places too, correct?

A Yes.

Q You' ve downl oaded nusic on your M/Space page?

A, |1've downl oaded sonme songs fromartists off of MySpace,
yes.

Q In fact, when you open your MySpace page, it plays nusic
by Evanescence, does it not?

A. | have what's called a jukebox on ny MySpace page and
what it is is it's just collections of songs off of other
MySpace pages and other places and it just randomy plays.
Q So do you downl oad those from other My/Space pages?

A No. That's just a function of MySpace. It's a MySpace
j ukebox. It basically takes nusic from other My/Space pages,
the ones that they're playing, and then it puts it in that

j ukebox function and it plays it on MySpace.

Q And you've also bought CD's online fromartists from

pl aces |ike Best Buy and Wl -Mart, correct?

A Yes.

Q And you've purchased ring tones online, correct?

A Yes.

Q You've had at |east that experience we just described
with respect to nusic and the Net, true?

A Yes.

Q And given all that experience, is it your testinony that

you never heard of the online file sharing service of Kazaa
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before this case?

A, That's true.

Q In fact, ma'am it's your testinony, notwthstandi ng al
of that, that you never heard of online file sharing
prograns at all before this case?

A. | had heard of Napster and that was it.

Q M'am do you recall that in April of 2005 you got a
letter from Charter Conmunications?

A Yes.

Q It indicated they were going to be releasing certain

i nformati on about you?

A Yes.

Q And they indicate -- refer to potential clains of

i nfringenent, correct?

A, That's not the wording they used, but --

Q Could you |l ook at Exhibit 15, please. Have you found
t hat ma' anf?

A Yes.

Q Is this the letter from Charter that you recall?

A Yes.

Q Charter did advise you, did it not, that Elektra
Entertai nment all eges that your Charter high-speed Internet
account was used for file sharing of copyrighted works,
music files, without perm ssion of the authors of the works?

A Yes.
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Q And it tells you that it's part of the record conpany's
canpai gn against this type of alleged file sharing, which
has received extensive nedia coverage?

A Yes.

Q The letter says at the top, does it not, "Inportant
Legal Notice: Please Read Carefully"?

A Yes.

Q You did not read it when you got it, carefully?

A No.

Q That's true?

A, That's true.

Q | think you may have told us earlier you threwit on a
pile of junk mail like a bill or sonething else?

A No. | said | left it on ny conputer desk.

Q D dyou not tell us previously that you figured it was
junk mail or a bill?

A That's what | assuned it was, yes.

Q And you thought that -- and there was a subpoena
attached when you received this, true?

A.  There coul d have been.

Q Do you renenber?

A No.

Q You now understand, ma'am do you not, that Charter has
sonmet hing called an Acceptable Use Policy that prohibits the

use of Charter's account to send or receive infornmation that
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i nfringes copyright?

A. | understand that now, yes.

Q The letter that you received here, Exhibit 15, asks you
to call with any questions, correct?

A Yes.

Q And you did not call at that tinme, correct?

A. Correct.

Q Do you recall, ma'am that after you received that
letter from Charter, at sone point you received a letter
froma law firmfor the plaintiffs or record conpanies --
excuse ne. | amgetting a little tongue-tied nyself.

Do you recall that after you received the Charter
letter you received a letter froma law firmthat then
represented the record conpani es?

Yes.

Wul d you | ook at Exhibit 19, please.
| have it.

You did receive this letter, correct?
Yes.

And you read this letter, correct?

Yes.

o » 0 >» O » O »F

And it did indicate that the record conpani es intended
to file suit if the matter was to be resolved [sic]?
A Yes.

Q If the matter would not be resolved. Excuse ne.
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A Yes.

Q The letter also specifically nentions a duty to preserve
evi dence, does it not?

A Yes.

Q And you understood that, right?

A Yes.

Q You al so understood that the evidence that this letter
was referring to had to deal with online file sharing or
file trading?

A. That's correct.

Q The letter also gave you a nunber that you could call to
di scuss the matter, right?

A. That's correct.

Q You, in fact, called that nunber?

A Yes.

Q And that was after August of 2005, right?

A Yes.

Q You told the representatives of ny client that ny
clients were free to | ook at your conputer, correct?

A Yes.

Q You told themthat they would find -- they wouldn't find
Kazaa or anything like it there, correct?

A. Correct.

Q And this was five nonths after your hard drive was

repl aced by Best Buy, correct?
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A Approxi mately.

Q M'am do you recall that this lawsuit was filed -- that
ultimately we didn't work it out and this lawsuit was filed
in April of 20067?

A | don't renmenber the date it was filed, but sonewhere
around there, yeah.

Q Does that sound about right to you?

A It sounds about right.

Q April 19, 20067?

A.  Sonmewhere around there, yes.

Q M'am you now understand, once we started the | awsuit,
that the date on which the plaintiffs say they found

i nfringenent happened through your Internet account under

t he user nane tereastarr @azaa was February 21, 2005; isn't
that right?

A Yes.

Q You previously gave testinony under oath in this case
that the hard drive was replaced in January or February of
2004, right?

A Yes.

Q And that's a year before ny clients say they found

i nfringenent on your hard drive?

A Yes.

Q Infact, as | recall it, you indicated that one of your

chil dren smacked the side of the conputer and broke it?
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That's what they told me had happened, yes.
And then you brought the conputer to Best Buy?

Yes.

o > O >

And according to you, they told you there was a hole in
the hard drive?

A.  That's what they said, yes.

Q And then they replaced it?

A Yes.

Q And the only tinme you took the conputer to Best Buy was
on one occasi on?

A. That's correct.

Q You also recall, ma'am that you previously testified
under oath that there were no changes nade to the hard drive
of your conputer after January or February of 20047

A. That's correct.

Q You specifically testified under oath that the hard
drive was not replaced after January or February of 20047
A. That's correct.

Q And you also testified under oath that the hard drive
had not been reformatted after January or February of 20047
A. That's correct.

Q You then -- you did produce the hard drive to our
expert, or a copy of it, correct?

A | gave it to ny attorney, yes.

Q And you understand that your attorney provided to people
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that we hired -- to nake what you heard was a forensic copy
and then we | ooked at it?

Yes.

And you al so provided the hard drive to your own expert,
St anl ey?

My attorney did, yes.

o >» £ O >

|"msorry. M. Toder provided your hard drive to your
expert, M. Stanley?

A Yes.

Q And this was consistent with what you had told the
record conpanies, that they should cone | ook at your hard
drive?

A Yes.

Q You now know, ma'am that what you told us about the
date the hard drive was replaced was not correct?

A. Correct.

Q Both your expert, our expert, and the people from Best
Buy have now showed us that the hard drive was installed in
March of 2005?

A. Correct.

Q It's one nonth after the date that the plaintiffs found
the infringenent?

A, Two weeks after the date.

Q It was after, correct?

A Yes.
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Q And, in fact, we now know the hard drive wasn't even
manuf actured until January 22nd of 2005?

A | didn't know that until Eric Stanley's deposition, but
yes.

Q So the hard drive that you gave us to inspect was not
the hard drive connected to the Internet on February 21,
2005, right?

A No.

Q That's right?

A. That's correct.

Q And you did tell everyone in this case under oath that
it was the hard drive connected to the Internet on
February 21, 2005?

A It is what | thought was the hard drive at the tine,
yes.

Q The answer to ny question is "yes," right?

A Yes.

Q You heard M. Haveneier say in this courtroomjust a bit
ago that after you received the first letter about these

| awsuits, you and he had a conversation in which he told you
that the record conpanies would find nothing since you just
repl aced your hard drive, correct?

A It wasn't the first letter, it was the second letter,
but yes.

Q You heard his testinony today, right?
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A Yes.

Q And your view of that is that he was not being truthfu
when he testified?

A He wasn't being very -- renenbering, | guess. |

woul dn't say he was |lying, but he doesn't have a very good
menory.

Q You testified that he wasn't being truthful, did you
not ?

A.  About specific parts of that conversation

Q Wuld you |l ook at the second vol une of your deposition
at page 245.

A kay.

Q Are you there, ma' anf?

A Yes.

Q Again, you testified under oath on this occasion on
May 1st of 20077

A I'msorry. Wat?

Q You testified under oath when you gave this deposition,
correct?

A Yes.

Q And you understood what that neant?

A Yes.

Q And you had a chance to correct your deposition if you
wanted to, correct?

A Yes.
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Q Do you renenber being asked this question and being --
and giving this answer? This is page 245, line 19.

"Question: And you also -- I'msorry. Co ahead. You
al so heard Kevin's testinony that he told you that because
the hard drive had crashed, there wouldn't be any
information on the hard drive regarding this lawsuit. Do
you renmenber that conversation?

"Answer: W never had that conversation.

"Question: Are you saying that Kevin is not being
trut hful when he said that?

"Answer: That's correct."”
A Yes.

Q That was your testinony?

A Yes.
Q M am do you recall also telling us -- and you maybe
even said this earlier today -- that you began upl oadi ng

your own music or ripping your own recordings in about June
of 20047

A It was actually the fall of 2004, not in June.

Q After you broke up with M. Cervais?

A Yes.

Q And you, | think, went through this before. You
indicated that you did it once a week about two to three
hours each tinme, sonetinmes maybe two days in a row, three

days in a row, right?
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A.  Yeah, approxi mately, yes.

Q And | think you told us earlier that the nost you can
recall loading in one day was six or seven CD s?

A.  The nost | could renenber, yes.

Q Do you renenber also telling us, ma'am that you | oaded
| ess than two dozen recordings in all of 20067

A Yes.

Q You're now aware, ma'am that the hard drive that you
provided to us that our expert |ooked at and your own expert
| ooked at showed no recordi ngs uploaded until June of 2005?
A Yes.

Q The drive al so showed hundreds of recordings uploaded in
a four-day span between June 17 and June 20, 20057

A That's correct.

Q And that's, of course, after the date the plaintiffs say
they found the infringenent, right?

A Yes.

Q And that's also after the date that the letter -- you
received a letter fromCharter in April of 20057

A That's correct.

Q The hard drive that you gave us al so shows that over
2,000 recordings were uploaded -- 1'lIl say thousands of
recordi ngs were uploaded on January 17th and 18th of 20067
A That's correct.

Q And that's after the date that the plaintiffs say they
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detected the infringenent?

A Yes.

Q It's after the date you got the letter from Charter?

A Yes.

Q And it's after the date that you got the letter fromthe
law firmthat sent you the |etter about the possible

i nfringenment ?

A. That's correct.

Q You cannot explain this, can you?

A Yes, | can.

Q D dyou not tell us previously that you could not
explain it?

A, You were asking ne to testify against evidence that |
had never seen. So | told you it was a noot point because |
hadn't seen your forensic evidence at that tine.

Q M'am in your deposition you told us that you coul d not
explain that, correct?

A | told you | couldn't explain sonething I didn't have.

| couldn't explain your forensic evidence because it hadn't
been provided to ne yet.

Q Al right. And you never anended your deposition to
tell us what apparently you are going to tell us today,
correct?

A No.

MR. GABRIEL: | have no further questions. Thank
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you, M. Thonas.

THE W TNESS: Thank you.

D RECT EXAM NATI ON

BY MR. TODER:
Q Wien you had your deposition taken, you were told that
if you want to make an anendnent it had to be done in 30
days, correct?
A Correct.
Q Was any nore information provided to you in 30 days?
A, After ny first or ny second deposition?
Q Either one. Both of them
A | received ny first deposition wthin the 30 days. The
second one | couldn't afford, so | never received it until a
week before trial.
Q You were asked whether you could explain why there were
a | arge nunber of songs that you had ripped fromyour CD s
onto your conputer in a short period of tine.
A Um hmm
Q o ahead and do it.
A | will. That nonth actually Tyler, ny oldest child, had
been renoved from hockey for failing his English class. $So
| actually had tinme to sit down and put ny CD' s on ny
conputer, so that's what | did.
Q And do you recall the tine that you did this?

A. | was under the assunption it was maybe in Decenber.
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remenber he was kicked out of hockey the end of Novenber,
around Thanksgi ving, maybe a little after Thanksgiving, so |
assuned it was in Decenber | had done this.

Q Howlong does it take you to rip a CD?

A Well, we just showed it takes about two and a half to
three mnutes for one CD

Q So have you ever figured out how many CD s you coul d do
in an afternoon or the mddle of the night or over --

A, |1've never actually sat down and -- | never sat there
with a stopwatch and said, okay, you know, |I'mgoing to do

15 CD's to see how nmuch tine it takes, no.

Q That's sonething that the jury can figure out, correct?
A Yes.

Q Just by doing the math?

A Yes.

Q Now, you testified that you did not -- you said that the

repair to your hard drive, replacenent of your hard drive
did not occur after January 2004?

A That's correct.

Q Can you explain why you said that.

A | was a year off on everything in ny deposition. | had
said that | purchased the conputer in the spring of 2003.
found out it wasn't purchased until the spring of 2004. |
had said that the hard drive wasn't replaced until January

or February of 2004. It was January or February of 2005.
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And then | had said that it was up until the fall of 2005
that | replaced all ny nusic on the conputer when even
plaintiffs' attorney pointed out that it was up until the

fall of 2006 during ny deposition.

Q And all that testinony was under oath?

A Yes.

Q It was all nenorialized in your deposition?

A Yes.

Q D d you ever have Kazaa on your conputer?

A No.

Q ©Dd you ever do a download on -- you didn't have Kazaa
on your conputer, so you didn't do a downl oad on Kazaa,
right?

A. Correct.

MR. TODER: | have no further questions.
RECRCSS EXAM NATI ON
BY MR. GABRI EL:
Q M. Thomas, just a couple nore. You indicated -- well,
strike that.

Do you recall at the begi nning of your second
deposition M. Reynolds actually asked you if you had
reviewed your first deposition?

A Yes.
Q And he asked you if you wanted to make any changes?

A. | don't know that he specifically asked ne if | needed
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to make changes.

MR. TODER: (bjection, Your Honor. There's a
specific question involved with the questions that he's
asking right nowin the deposition. It refers to sonething
speci al .

MR. GABRIEL: [I'll show her. That's fine

BY MR. GABRI EL:

Q Wuld you look at Volune Il of your deposition

A Yes.

Q Turn to page 200, please.

A kay.

Q And look at line 5.

A kay.

Q M. Reynolds did ask you since your first deposition if
you had the opportunity to review that transcript. You
said, "Yes."

A Yes.

Q He asked you whether you wanted to nake any changes or

correct anything. And you said, "There were a few

t ypogr aphical errors, but other than that, no."

A Correct.

Q And he went on and asked you, "Aside fromtypographica

errors, you have no changes to your testinony that you gave
in the first part of your deposition?' And you said,

"That's correct."
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A. That's correct.

Q And so today you're now changi ng your testinony so you
are off a year on the dates, correct?

A Yes.

Q And your testinony has changed after your own expert

di scovered the sticker on that hard drive?

A No. | even said in ny first deposition that ny years
were off. | told -- M. Reynolds? | apologize. | don't
remenber. | told plaintiffs' attorney ny years were off.

Q You said repeatedly January and February 2004, did you
not ?
A | said | would have to check with Best Buy, but, yes, as
best as | could renmenber, yes.
Q And then -- in fact, you heard M. Stanley today. You
told himJanuary or February 2004, correct?
A Yes, as best as | could renenber.
Q And even if it was a year off, it's actually March of
2005, not January of 2005, correct?
A.  Roughly a year, yes.

MR. GABRIEL: Nothing further

MR. TODER: Nothing further, Your Honor.

THE COURT: You may step down.

Call your next w tness, please.

MR. GABRIEL: W call Chris Bavitz, if he's here.

Your Honor, we want to nake sure he's here. | apol ogize.
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(Pause.)

MR. GABRIEL: Your Honor, M. Bavitz is on his way

fromthe hotel, so we wll call JoAn Cho, who is here.
(Wtness sworn.)

THE COURT: Good afternoon.

THE W TNESS: Good afternoon, Your Honor.

THE COURT: | need you to state your true and
correct nanme for the record, please.

THE WTNESS: M/ nane is JoAn Cho, G h-o0

THE COURT: You may inquire.

MR. GABRI EL: Thank you, Your Honor.

(JoAn Cho)
DI RECT EXAM NATI ON

BY MR. GABRI EL:
Q Good afternoon, nma' am
A.  (Good afternoon.
Q Wuld you tell the ladies and gentlenmen of the jury what
you do for a living.
A I'man attorney with the Universal Misic G oup.
Q And do you have a title?
A It's senior director, litigation counsel, business and
| egal affairs.
Q And what are your responsibilities for Universal Misic
G oup?

A. | manage litigation for and agai nst the conpany, the
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various conpani es of the Universal Misic Goup, and provide
various | egal counsel to the business units.
Q And what -- can you describe, what is the Universa
Musi ¢ G oup?
A.  The Universal Music Goup is a group of affiliated nusic
conpani es, which includes UM5 Recordi ngs, Inc., and
[ i naudi bl e] --

COURT REPORTER: |I'msorry. | didn't hear after
"UM5 Recordings, Inc.”

THE COURT: You are going to have to speak up so
we can hear you.

THE WTNESS: -- UMG Recordings, Inc., and
| nt er scope Records, anong others.
BY MR. GABRI EL:
Q And are UMG Recordings, Inc., and Interscope Records
plaintiffs in this case?
A They are.
Q M'am have you seen docunents listing the sound
recordings that are at issue in this case?
A Yes, | have.
Q Wuld you |l ook at Exhibit 1, please. Have you found
t hat ?
A Yes, | have it.
Q Wth the exception of the -- strike that.

Do you recogni ze Exhibit 1?
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| do.
What is Exhibit 1?
Yes, | do.

What is Exhibit 1?

> O >» O >

l"msorry. It is a listing of sone of the recordings on
which the plaintiffs are proceedi ng.

Q Wth the exception of the last recording on here, the
Godsnmack recording, and the first one on here, the Janet
Jackson recording, which we'll talk about in a nonent, do
you see recordings for which UVG or |Interscope owns the
copyrights or exclusive rights?

A. The recording entitled "Different People"” by the arti st
No Doubt .

Q Do you understand, ma'am that Interscope Records is
suing on that recording in this case?

A.  Yes, | do.

Q Wth respect to that No Doubt sound recording,

"Different People,"” did Interscope Records do anything to
confirmthat this recording was indeed its copyrighted
recordi ng?

A Yes. | reviewed the MP3 file which | understand -- of
"Different People" which | understand was obtained fromthe
defendant's conputer and | conpared it against the recording
froma legitimate al bum a No Doubt al bum and they were the

sane.
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Q And, in fact, keep your finger on Exhibit 1. Wuld you
| ook at Exhibit 12.
A M Exhibit 12 is a sheet of green paper.
Q You are probably m ssing the CD
MR. GABRIEL: WMy | approach, Your Honor?
THE COURT: You nmay.

BY MR. GABRI EL:

Q M'am do you recognize Exhibit 12 as a CD-R?

A Yes, | do.

Q And does it contain the MP3 file you just described?
A Yes, it does.

Q In fact, that's what you listened to to confirm
correct?

A That's correct.

Q Now, ma'am on this Exhibit 1, in preparing for your
testinony today, did you recognize an issue with respect to
t he UVG Godsnack recording "Spiral"?

A | did. Wile this is a recording that is owed by UMG
Recordings, Inc., the incorrect SR nunber was listed on this
form

Q The SR is the copyright registration?

A.  The copyright registration nunber, yes.

Q There's no question UVMG owns that recording, correct?
A UVG definitely owns that recording.

MR. TCDER: (bjection, foundation.
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THE COURT: She may testify.
BY MR. GABRI EL:
Q And what you noticed is when this docunent was prepared
there was a m stake on the SR nunber, correct?
A That's correct.
Q And based on that, have you decided to withdraw that --
originally UVG was suing on that recording in this case?
A That's correct.
Q Based on that clerical error, you have decided to
wi thdraw that fromthe case, correct?
A, UNVG has decided to withdraw that, yes.
Q Can | ask you to look at Exhibit 6, please.
A | have it.
Q And there are Bates nunbers on here. Can | ask you to
turn to page 499, please.
A Yes, | have it.
Q Do you, ma'am see a recording on here by Janet Jackson
cal l ed "Cone Back to Me"?
A.  Yes, | do.
Q Do you know whet her UNMG owns that recording?
A.  UNVG does own that recording, yes.
Q Dd UVG register the copyright on that recordi ng?
A Yes, it did.
Q And, in fact, in that Exhibit 12, those CO-R's with the

MP3's, is the recording of Janet Jackson's "Conme Back to Me"
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on that CD-R?

A Yes, it is.

Q Ddyou listen to that?

A 1 did.

Q And did you confirmthat it is, in fact, UMG s
copyrighted recordi ng of Janet Jackson's "Cone Back to Me"?
A Yes, it is.

Q Now could | ask you to ook at Exhibit 1 again

A kay.

Q Again, ma'am in preparing for your testinony in this
case did you becone aware that there was an issue with
Exhibit 1 that relates to Janet Jackson's "Cone Back to Me"?
A | did. Apparently soneone |listed Janet Jackson's track
"Back" rather than "Conme Back to Me."

Q And it's listed here -- to your know edge, does Virgin
Records actually own the Janet Jackson track "Back"?

MR. TCDER: (bjection, foundation.

THE WTNESS: That's ny understandi ng.

MR, GABRIEL: | will wthdraw the question and
we'll deal with it with a Virgin witness. | wthdraw the
questi on.

BY MR. GABRI EL:
Q You notice, ma'am that there's a track here called
Janet Jackson's "Back," correct?

A That's correct.
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Q And it's your -- what's not here is Janet Jackson's
"Conme Back to Me" that was on that Exhibit 12, correct?
A That's correct.
Q And having now -- in preparation for your testinony do
you understand that that was an error and it should have
been Janet Jackson's "Conme Back to Me"?
A, That's ny understandi ng.
Q And, again, based -- strike that.

Could I ask you to look at Exhibit 2, please. Do
you recogni ze Exhibit 27?
A | do.
Q And what is Exhibit 2?
A It's a listing of additional sound recordings on which
the plaintiffs are proceedi ng.
Q Wth the exception of the recording by Godsmack call ed
"Moon Baby," do you recogni ze or see recordings for which
UVG or |Interscope owns the copyrights or exclusive rights?
A.  Yes, | do.
Q Wich ones, please?
A "Welcone to the Jungle"” by Guns N Roses, "Save the Best
for Last" by Vanessa WIllians, "Let's Wait Awhile" by Janet
Jackson, "Cryin'" by Aerosmth, "Pour Some Sugar on Me" by
Def Leppard, "One Honest Heart" by Reba MEntire, "Sonebody"
by Bryan Adans, "Bathwater"” and "Hella Good" by No Doubt,

"Run, Baby, Run" by Sheryl Crow, and "Novenber Rain" by
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@ns N Roses.

Q Do you understand, ma'am that UVG and | nterscope are
suing on those recordings in this case?

A.  Yes, | do.

Q And were all of these UVG and | nterscope recordings
copyri ghted works?

A Yes, they are.

Q Now, ma'am | asked you to skip over that Godsmack
recordi ng "Mon Baby."

A That's right.

Q Does UVMG own the copyright recording for that -- the
copyright registration -- sorry. Does UVMG own the copyright
on that recording?

A Yes, UNVG owns the copyright on that recording.

Q Have you decided -- has UMG decided not to pursue that
recording in this case?

A, Yes, it has decided not to pursue that recordi ng because
unfortunately an incorrect SR was listed on this one.

Q Are you mxing up the recordings? Was the registration
filed on this one, "Mon Baby"?

A On this one an application for the registration was sent
to the Copyright Ofice, but the certificate hasn't been
recei ved yet.

Q So UMG does own the copyright on that recording?

A Yes, it does.
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Q And the registration has been filed with the Copyri ght
Ofice, correct?
A.  Yeah, the application has been filed and we are waiting
for the registration to cone back.
Q And you haven't received the registration cone back?
A That's correct. There is a backlog at the U S
Copyright Ofice.
Q Is it your understanding, ma'am that having filed the
regi stration, UVG could pursue that recording in this case?
THE COURT: Counsel, why don't you ask nonl eadi ng
guestions. This is your w tness.
MR. GABRIEL: [I'Ill do that.
BY MR. GABRI EL:
Q Wiy have you chosen not to pursue that copyright
recording in this case, Godsmack's -- I'msorry --
Godsnmack's "Moon Baby" in this case?
A. Al though UVG does own that recording, for sinplicity's
sake, because the certificate hasn't been issued yet, we
opted to withdraw that fromthe case.
Q M'am vyou've identified a nunber of UVMG and | nterscope
recordings that are at issue, right?
A, Yes, | have.
Q Do you know whet her UNG and | nterscope Records have
regi stered the copyrights in those recordi ngs?

A.  Yes, they have.
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Q Could I ask you to look at Exhibit 3, please.
A. | have it in front of ne.
Q And, ma'am | would like to ask you if you would flip
t hrough Exhibit 3 and tell us when you cone to a UMG or
| nt erscope copyright registration form and when you get
there, identify it by the SR nunber and the Bates nunber for
counsel .
A The first one is SR nunber 206-724, Bates nunber
Thomas, J (MN) 0022 and 23.
Q Wiich song is that for?
A It relates to all the tracks on the No Doubt al bum
Tragic Kingdom So it relates specifically to the recording
"D fferent People."
Q Please continue.
A, The next one is SR 85-358, Bates nunber 0579 to 80.
This is for the al bum Appetite For Destruction by Guns N
Roses and the recordings thereon. So it relates
specifically to the Guns N Roses recording "Wl cone to the
Jungle.™

The next one is SR 111-365, Bates nunber 0587
t hrough 88, which relates to the Vanessa WIIians al bum The
Confort Zone and the recordings thereon. So it applies to
recording "Let's Wait Awhile" [sic].
Q I'msorry. M'am what SR nunber was that?

A. | apologize. It's SR 141-365.
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Q And which recording is that?

A. Vanessa WIllians, "Save the Best For Last." It applies
to the al bum The Confort Zone.

Q Thank you. And then if you can go back to Guns N

Roses. | may have m sheard you. Wich particular Guns N
Roses' track are you tal king about that relates to this
case?

A That is -- the track that's at issue in this case is
"Wl come to the Jungle,” which was on the al bum Appetite For

Destructi on.

Q And what SR nunber is that?

A 85-358.

Q Thank you. Please continue.

A.  The next one is SR 69-529, Bates nunber 0575 through 76.
Q I'msorry. Again, which SR nunber?

A SR 69-529.

Q And what recording does that relate to?

A It relates to the Janet Jackson recording "Let's Wit
Awnhile. "

The next one is SR 153-061, Bates nunber 0589
through 90, and this relates to the recording "Cryin'" by
Aerosm th.

The next one is SR 90-420, Bates nunber 0581
through 82, and this relates to Def Leppard's "Pour Sone

Sugar on Me."
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The next one is SR 256-807, Bates nunber 0601 to
0602, which relates to Reba McIntyre's "One Honest Heart."
The next one is SR 58-024, Bates nunber 0573
through 74. This relates to "Sonebody" by Bryan Adans.
The next one is SR 279-727, Bates nunmber 0603
t hrough 0604. This relates to the track "Bathwater" by
No Doubt .
The next one is SR 305-872, Bates nunber 0607
t hrough 0608, and this relates to "Hella Good" by the arti st
No Doubt .
The next one is SR 209-823, Bates number 0595
t hrough 0596, and this relates to "Run, Baby, Run" by Sheryl
Crow.
And then SR 134-647, Bates nunber 0585 through
0586, and that relates to the track "Novenber Rain" by
@ns N Roses.
Have you now found all of them nma' an?
That's the end of the exhibit, yes.
Ma'am each of these has a date on it?

Yes, they do.

o >» O > O

Were each of these docunents prepared on or about the
dates that they bear?

A Yes.

Q \Were they prepared in the ordinary course of UVG s

busi ness?
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A Yes, they were.
Q Wre they maintained in the ordinary course of UVG s
busi ness?
A Yes, they are.

MR. GABRIEL: Your Honor, I'll nove those
exhibits -- or those docunents within Exhibit 3.

MR. TCDER: May | voir dire the witness on those,
Your Honor ?

THE COURT: You nay.

VO R DI RE EXAM NATI ON

BY MR. TODER:
Q You were just asked, Ms. Cho, about how these docunents
were prepared and who prepared them
A. | did not, no.
Q Do you know who prepared these docunents?
A. There's a signatory on each of these docunents. They
were prepared by the copyright departnents of the various
record | abels.

Q They weren't necessarily prepared by your conpany,

correct?
A | guess I'mnot sure what you nmean by ny conpany. They
were -- all the conpanies |isted on these are either

| nt erscope Records or predecessors of the UMG Recordi ngs

group.
Q So the David Geffen Conpany is related to Interscope or
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UuvG?

A Yes, it is.

Q Howis it related?

A.  The David Geffen Conpany, which |ater changed its nane
to Geffen Records, Inc., was nerged into UMG Recordi ngs,
Inc., in 1999.

Q Wiat about Pol ygrant

A.  Polygram Records, Inc., is a forner nane of UMG
Recordings, Inc. |It's the sane conpany.

Q A&V Records?

A. A&V Records, Inc., was nerged into UMs Recordings, Inc.
also in 1999.

Q And we just nentioned Geffen. | guess there's two,
there's a David Geffen Conpany and there's Geffen Records,

I nc.

A.  The David Geffen Conpany is a fornmer nane of Geffen
Records, Inc. After it changed its nane, it was nerged into
UMG Recordi ngs, Inc.

Q Mercury Records?

A, Mercury Records was a | abel nane of Pol ygram Records,
Inc., which subsequently changed its nane to UM Recordi ngs,
I nc.

Q NCA Records Nashville?

A.  NCA Records Nashville is a division. | believe on this

SRit's listed as a division of MCA Records, Inc. It is
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still a division, but MCA Records, Inc., was nerged into UMG

Recordings, Inc., again in 1999.
Q And these certificates of copyrights that we have just
been tal king about, these were certificates of copyrights
that you produced to defendant when we asked for requests
for production of docunents?
A | wasn't involved in producing docunents.
Q Dd you sign a verification?
A.  For the production of docunents?
Q Yes, for interrogatories.
A | did.
Q And didn't the interrogatories refer to certain
docunents that were going to be produced?
A | believe it did. | don't recall what specific
docunents those were.
Q WwWll, we'll get to that on cross.

MR. TODER: In the neantinme, no objection, Your
Honor .

THE COURT: Be admtted.

MR. GABRI EL: Thank you, Your Honor.

THE COURT: Let's stop here and take a 15-mnute
break, take a 15-mnute break. Al rise for the jury.

(Recess taken at 3:10 p.m)

* * * * *

(3:25 p.m)
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I N OPEN COURT
(JURY NOT PRESENT)
THE COURT: Counsel, you wanted to talk to nme
before the jury cane out?
MR. TODER: Yes, Your Honor. Thank you.
Plaintiffs intend to call a M. Sherman, who is a
spokesperson, | guess, for the RIAA and |'m advi sed that he

is going to talk about the nature of these lawsuits in

general .

We had one notion in limne that was sort of
gl ossed over. It had to do with bringing in evidence of
ot her people's suits and | don't -- | believe that what's

happening with other people's suits generally, as a general
proposition, the way this whole system works is irrel evant
and | would ask that they not be allowed to put that Kkind of
evidence in in the formof M. Shernman.

THE COURT: Al right. Counsel.

MR. GABRIEL: Yes, Your Honor. First let ne
correct sonmething M. Toder said. M. Sherman is not a
spokesperson. He is the president of the Recording Industry
Associ ation of Aneri ca.

He will -- he's not going to testify about -- get
into specific cases, talk about other cases. And it's
ironic because M. Toder keeps raising other cases and we

objected to that. He is going to testify about harm caused
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by piracy over the Internet in this and other cases. And we
have evidence in the record that when soneone is on Kazaa
and connected to mllions of other people, the harmis sort
of exponenti al .

So he will talk about the harm caused in this and
ot her cases, which | believe is directly relevant in this
case, and | think the jury instructions that the Court gave
us, at least as a draft, show that.

MR. TODER: Your Honor, if we would have known
that, we would have had soneone tal k about all the harm
that's caused by individuals who are being sued, you know,
who aren't -- | nean, we would have got nore information or
maybe even had a wi tness.

But this isn't relevant to the issue of whether or
not Janm e Thomas on February 21st downl oaded sone songs.
The fact that there's -- the idea of piracy out there and
what the whole industry suffers as a whole, it's just
sonething that's not rel evant.

MR. GABRIEL: And just briefly, Your Honor, |
would say -- | respectfully submt that the defendant opened
the door on these issues. They've asked people, Don't you
sue dead people? And all this other stuff.

| think, you know, the harmis an issue in this
case and | think it does relate to how you cal cul ate

statutory damages. That's one of the factors you | ook at.

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

480

| think the harmis interrelated. It does relate to this
particul ar case.

MR. TODER: Your Honor, whether or not they sue
dead people or not goes to the accuracy of what people are
doing here. That's all it goes to.

As far as the harm done and how nuch statutory
damages should be awarded, it's alnost |ike a penalty.
We've seen in Suprene Court cases, recently the Canpbell
case, where you can't consider the harmthat is done to
peopl e who are not parties to this action.

THE COURT: It sounds like there's been no
docunentation that's been turned over to defense regardi ng
his testinony and the harmfactor that this is alleged to
have caused.

MR. GABRIEL: | don't believe that -- he is not
going to rely on docunents, Your Honor, and | believe we've
had soneone di sclosed fromday one as a representative of
the recording industry to talk about harm | don't have it
with ne, but | believe it's been disclosed for a year.

MR. TODER: The Court has gotten to see what we
received by way of discovery because they were the subject
and they were attached as declarations to ny other notions.
Again, we said in our notion in limne that we don't want to
turn this into a soapbox for the recording industry and

that's exactly what's happeni ng here.
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MR. GABRIEL: | ampulling the disclosure, Your
Honor. |I'mquite certain we disclosed a representative to
speak to the harmin our 26(a)(1) disclosures. M. Shernman
was disclosed on a witness list, as required by the Court.
The harmis directly relevant in this case. It's relevant
to statutory danages.

MR. TODER: Your Honor, the only notice we got on
this was on the wtness |ist.

MR. GABRIEL: W're |ooking for the 26(a)(1)

di scl osure, Your Honor.

THE COURT: | would ask you to turn to Draft 1,
Jury Instruction 21, which certainly would show that this
testinony would not be rel evant.

MR. GABRIEL: [I'msorry. | didn't hear you, Your
Honor .

THE COURT: |If you would turn to Draft
Instruction 21 dealing with the statutory danages.

MR. GABRIEL: Yes, sir.

THE COURT: Reading that proposed instruction, it
woul d seemto ne that the testinony that you are about to
elicit fromM. Sherman would not be relevant to this case.

MR. GABRIEL: | submt, Your Honor, that it would
be. It relates to the effect of the defendant's prior or
concurrent copyright infringenent activity. Again, the

defendant is part of a network of mllions of people who are
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infringing and so it directly goes to that issue. This is
the effect of the defendant's participation in a worl dw de
network of infringenent.

THE COURT: Anything further?

MR. TCDER: Your Honor, only that as it relates to
her prior conduct, | believe that the very first wtness,

Ms. Pariser, said that they could have sued for all 1,700,
but they wanted to be nice and pick 25 of these things.

That's it.

THE COURT: The Court will grant the defendant's
notion. This witness, M. Sherman, will not be able to
testify.

Anyt hing further?

MR. GABRIEL: Yes, Your Honor. | think we need to
make an offer of proof on this.

THE COURT: Go ahead and nake the offer.

MR. GABRIEL: Your Honor, I'msorry. There's one
issue that I -- 1 will nmake an offer of proof, but another
issue that it's relevant to is M. Sherman would testify to
t he education canpai gn that occurred before the infringenent
at issue happened, nationally, that the word was out al
over; and that goes directly to the issue of wllfulness in
this case. 1In other words, that the canpai gn was so
w despread, the publicity was so w despread about it, that

t he defendant would had to have known or a reasonable jury
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coul d concl ude woul d have known about this national problem
and then ignored it would be the argunent that we woul d nmake
on W || ful ness.

MR. TODER: That would call for speculation. |
don't even know if | heard about this. Wether or not this
def endant heard about this -- and she was never asked
whet her she heard about that.

MR. GABRIEL: Actually, | did and she denied it.

MR. TCDER: Well, then there you are. She didn't
hear about it.

MR. GABRIEL: It will be a question, | think, Your
Honor, for the jury on credibility.

THE COURT: M ruling stands. Make your record.

MR. GABRIEL: Your Honor, M. Sherman woul d have
testified as to what the Recording Industry Association is,
that it is a trade association nade up of all of the record
conpanies -- or many of the major record conpanies in the
United States, including all of the record conpanies at
issue in this case.

He woul d have testified that the percentage of
sound recordings -- the vast majority of sound recordings in
t he marketpl ace are sold by the Recording Industry
Associ ation's nenbers, which would tend to show that the
share fol der here was nade up nostly of ny clients

copyri ght ed works.
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He would testify that as part of his
responsibilities for the Recording Industry Association of
Arerica he is involved with the record conpanies in
connection with this lawsuit and others like it and
manages -- or would gather data and see if the program was
novi ng forward and the success of particular |awsuits.

He woul d have described that the recording
industry's involvenent in this lawsuit and others like it
are to oversee these cases and the inpact of these cases on
the record conpany nenbers and that the Recording Industry
Associ ation hel ps strategize with other record conpani es as
to what the record conpanies can do to conbat online piracy
in this and ot her cases.

He woul d have tal ked about the background that |ed
to cases |like this one and others like it. He would talk
about the massive problem of peer-to-peer file sharing that
has occurred for many years now, that there were efforts to
shut down the services thensel ves, |ike Kazaa and Rockster
and others like it. He would indicate that we have had sone
success in shutting down these services, but that there are
ot her services that keep popping up as well and that is what
led to bringing cases agai nst individual users, because we
have not had success in suing -- not fully successful in
shutting down this problem

He woul d have testified that in this case and
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others like it the recording industry is trying to achieve
t he goal s of education and deterrence.

He woul d have testified that it's not the
preference of record conpanies to take cases like this one
to trial, that the preference here is to try to resolve
cases early based on the -- because of that goal we sue on
far fewer recordings than were actually infringed, that we
resol ve cases for anmounts well below statutory damages. In
other words, we're not trying to get mllion dollar
verdicts, but we're trying to essentially prove a point and
get deterrence by damages that are reasonable.

He woul d have testified regarding the educati onal
efforts by the -- substantial educational efforts by the
recording industry to get the word out about the problem of
pi racy that happened before the infringenents at issue in
this case.

He woul d have di scussed the many news articles
that were put out on coll ege canpuses, college press
articles that were put out, videos nmade for NIV, instant
nmessages that were sent around the country, sonething called
t he EdVenture program on col |l ege canpuses to get the word
out, education videos at all different -- and prograns -- at
all different age levels, fromyoung age groups right
t hrough col | ege, and speeches on col |l ege canpuses and

el sewhere to get the word out.
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He woul d have testified to the harmto the record
conpanies that this case and others like it have caused. He
woul d have | aid the foundation by indicating the recording
i ndustry does track industry trends and economcs. He
personal |y oversees that.

He woul d have testified that the problem of P2P
file sharing in this and other cases like it has resulted in
substantial |ost revenues to the industry, to the plaintiffs
in this case, lost jobs, inability to sign new artists,
damage to the nmarket for new | egal Internet downl oad sites,
the fact that retailers have gone out of business.

He woul d have testified that |awsuits about this
one are not about making noney. There is -- as the Court
knows, there was a notion in |limne accusing us of suing
poor people. He would have responded to that kind of
negative press that we hear in this and other cases. He
woul d say the goal really is to recover costs in these cases
and it is not about nmaki ng noney.

He woul d have specifically testified that |awsuits
like this one do make a difference because it gets the word
out that although we like to try and resol ve cases early and
are not seeking huge damages awards, we need peopl e around
the country to know that we're very serious about these,
even if the damages are small, and that we are willing to

take these cases to trial if need be.
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He woul d have testified that the |awsuits have
been effective, lawsuits like this one and this one have
been effective in getting the word out. He would have
tal ked about that what happens in this |awsuit does, in
fact, matter and for reasons such as | descri bed.

He al so woul d have been able to testify, if
called, regarding -- M. Toder has thrown out a bunch of
nanmes of cases, suggesting all kinds of nefarious conduct.

He woul d have been able to testify in response to those, if

asked.

| think I've probably covered it, Your Honor. M
client is nodding. | think that would conclude the offer of
pr oof .

And | will note on the record that M. Sherman was
di sclosed as a witness. He has traveled here from
Washington, D.C., and is here and prepared to testify if the
Court woul d all ow
Thank you, sir.
THE COURT: Let's get the jury out.
I N OPEN COURT
(JURY PRESENT)
THE COURT: Call your next w tness.
MR. GABRIEL: M. Cho was still on the stand, Your
Honor .

THE COURT: Ch, I'msorry. Cone forward and
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conti nue.

MR. GABRIEL: WMy | proceed, Your Honor?

THE COURT: You nay.

MR. GABRI EL: Thank you, sir.
BY MR. GABRI EL:
Q M. Cho, | will remnd you also to speak up when you
tal k.

Prior to the issues that bring us here today, did
UVG and Interscope Records sell the recordings that it's
suing on, sell legitimate copies of those?
A Yes, they did.
Q And you're famliar wth what copyright notices are?
A | am
Q Wuld you just generally describe what that is.
A Wth respect to the sound recordings, it's the little

"P" in the circle that is on the back of the CD and on the

CDitself.
Q "P" stands for phonorecord?
A Yes. It's a notice that the phonorecord is copyrighted

and it's usually followed by the date of the copyright and
t he owner.

Q And you have seen within what we've marked as Exhibit 5
actual CD's at issue in this case?

A. | have seen actual CD's at issue in this case, yes.

MR. GABRIEL: Your Honor, may | approach?
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THE COURT: You nay.
BY MR. GABRI EL:
Q M. Cho, do you recognize the set of CD's that |'ve
handed to you?
A.  Yes, | do.
Q And what are those, please?
A. These are CD' s containing the recordings at issue in
this case, the UMG and Interscope recordings in this case,
and these are the CD's that actually were sold by UVG and
| nt er scope.

MR. GABRIEL: W would nove those recordings, Your
Honor, within Exhibit 5.

MR. TCDER: No objection.

THE COURT: Be admtted.
BY MR. GABRI EL:
Q Now, ma'am | won't make -- have you revi ewed those
before right now?
A. | have.
Q And to speed it up, do all of them have the copyright
noti ces you've described?
A.  They do.
Q And just show us one, just pick one and show us where
t hose notices are.
A Sure. Here's the one on top, No Doubt, Tragic Ki ngdom

The "P" notice is on the bottomof the back of the CD in
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small type. The "P" and "C' indicates a copyright on the
sound recording and the artwork, "1995, |nterscope Records."
That's on the back of the CD. A so inside the CD, also in
smaller print, it has "P, 1995, Interscope Records," which
is the copyright notice for the phonorecords.
Q M. Cho, have you in preparing for your testinony and
before listened to the MP3 version of No Doubt's "D fferent
Peopl e" that you understand cane fromthe defendant's share
f ol der?
A Yes, | did.
Q And have you also listened to the legitimte CD version
of that recording?
A Yes, fromthis al bum
MR. GABRIEL: Wth the Court's permssion, | would
like to play a few seconds of each one.
THE COURT: (Indicating.)
BY MR. GABRI EL:
Q If you can go to Exhibit -- 1 think it was 12, the CD-R
It takes a nonent to | oad.
A It's thinking. This should be it if | did this right.
(Audi o recordi ng played.)
Q | think that's good enough. You can shut that off. And
woul d you tell us what we were just listening to.
A.  That was the recording "Different People"” by No Doubt.

Q And where did that one cone fronf
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A This was -- | think this was Exhibit 12. It's the CD-R
of MP3 files taken fromthe defendant's conputer.
Q Now would you play the legitimte CD version of that
sane recordi ng, please.
A.  Sure.

(Audi o recordi ng played.)
Q Thank you, M. Cho.

Ms. Cho, did either UVG Records or |nterscope
Records -- UMG Recordings or Interscope Records ever give
t he defendant, Janm e Thomas, a license or authorization to
copy any of their sound recordings?
A. No, they did not.
Q D d UMS Recordings or Interscope Records ever give
Ms. Thomas a license or authorization to distribute any of
their recordings?
A No.
Q Can | ask you to look at Exhibit 6, please.
A | have it.
Q M. Cho, do you see other recordings on Exhibit 6 that
are owned or controlled by UM5 Recordi ngs, |nterscope, or
related entities? Just point a couple out for us.
A. There are 14 tracks by Bryan Adans. There are also a
dozen or so tracks by Aerosmth. Actually additional ones
on the next page. The Black Eyed Peas, there are about a

dozen recordings by the Black Eyed Peas. Boyz Il Men, ten
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recordings. Sone nore No Doubt m xed in. A nunber of
addi tional Sheryl Crow recordings.
Q Bottomline, Ms. Cho, there are many recordi ngs owned by
UVG or its related entities that are in that docunent?
A. There are, yes.

MR. GABRIEL: Nothing further, Your Honor.

THE COURT: You may inquire.

CRCSS EXAM NATI ON

BY MR. TODER:
Q Good afternoon, M. Cho.
A, CGood afternoon.
Q Wen we were playing these songs just now, you said the

MP3 files were taken from defendant's conputer?

A.  That's ny understandi ng.

Q You have no personal know edge of that, though, do you?
A No. | was not the one who did that.

Q Those are the allegations in these proceedi ngs, correct?
A. | understand that is alleged in this proceedi ng, yes.

Q Do you renenber signing a declaration in this lawsuit on
August 23, 2007 in Santa Monica, California?

A. | do recall signing a declaration.

Q Do you recall saying in the declaration -- referring to

the fact that plaintiffs observed defendant infringing thenf
MR. GABRIEL: My | see it, Your Honor?

THE COURT: (Indicating.)

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

493

BY MR. TODER:
Q Do you recall that?
A, Not specifically. | would be happy to take a | ook at
it.

MR. TODER: May | approach, Your Honor?

THE COURT: You nmay.
BY MR. TODER:
Q | have underlined the part I'mtal king about. There
were no plaintiffs that observed defendant infringing
anyt hi ng, was there?
A It's ny understandi ng that Medi aSentry, who was worKking
on behalf of the plaintiffs, was able to observe the
activity on her conputer.
Q You're saying in your declaration that plaintiffs
actual ly observed defendant infringing, that's what you're
sayi ng?
A That's the text here, but | guess what |'ve just
expl ained is how they observed it.
Q So you're saying that because you have heard t hat
Medi aSentry observed soneone that they think nmay have been
def endant's conputer because of all the things we've tal ked
about in this case, the fact that an | P address was used
that was the sanme as defendant's and because tereastarr was
used; is that where you cane to that concl usion?

A | wasn't here for nost of the trial, so | can't be sure
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what was testified to, but, yes, ny understanding is the IP
address was connected to the defendant's conputer, that the
nane tereastarr is a nane that she admts to using for
online uses, including things |Iike match.com

Q My | have that back, please?

A.  Sure.

Q As | understand it, you're withdrawing a claimto the
"Moon Baby" title?

A. That is correct.

Q And why, again, are you wthdrawi ng your claimto the
"Moon Baby" title?

A Wth respect to that title, the copyright registration,
the certificate we have not received back yet. An incorrect

SR was |i st ed.

Q Wen was it filed?

A By "filed" you nean submtted to the Copyright Ofice?
Q Yes.

A Fairly recently.

Q Soit wasn't filed as of February 21, 20057

A It was not.

Q Can you -- who owned the exclusive rights to "Mon Baby"

on February 21, 20057
A, UMG Recordings, Inc.
Q And how do you know that ?

A Because | reviewed the chain of title docunents,
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i ncl uding the agreenent by which UMG Recordings, Inc.,
purchased that recording.

Q Okay. And | believe there's one other title in issue
and that is Awake by Godsmack?

A.  That al bum yes.

Q And actually it's Exhibit 3. Do you have the exhibit

book there?

A | do. Exhibit 3?

Q Yes. |It's Bates stanmped 0030.

A 00307?

Q Yes.

A, Sorry, these aren't in Bates stanp order, so it wll

just take me a mnute.

Q It took ne a while too.

A Yes, | found it.

Q And why are you withdrawing this now fromthe | awsuit?
A Wth respect to this, there were two tracks of the

sane -- two different versions. One was acoustic. One was

nonacoustic. This registered one version. W determ ned
that it should have been the acoustic version. That was on
an al bumcalled The O her Side and that one had been
registered as well.

Q Wll, the one that -- the title that actually appeared
on whoever used tereastarr @azaa and then it was downl oaded

by the people that work for -- the MediaSentry people, was
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that actually Exhibit -- the 293-3767
A. Can you restate this? This is a registration
certificate that covers an al bum and a nunber of recordings,

so | want to nmake sure |'m not m sunderstandi ng your

questi on.

Q Fair enough. [1'll do it maybe a little sl ower.

A.  Sure.

Q 293-376, the title is Anake and the artist is Godsnack?
A. That's correct.

Q And this was on -- was it on your Schedule 1?

A.  This albumand SR was listed on --

Q Exhibit A One of the two.

A -- Exhibit A/Exhibit 1.

Q GCkay. And that was a song that was on the screen shot
that said "tereastarr”™ on it?

A. | haven't reviewed the screen shot, but ny understandi ng
is this was -- this title was captured along with a nunber

of Godsmack files.

MR. TODER: | have no further questions.

MR. GABRIEL: Nothing further from here, Your
Honor .

THE COURT: You may step down.

THE W TNESS: Thank you.

THE COURT: Call your next w tness, please.

MR. GABRIEL: The plaintiffs call Betsy Brown,
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Your Honor .
(Wtness sworn.)
THE COURT: Good afternoon.
THE WTNESS: H .
THE COURT: Would you state your true and correct
nanme for the record, please.
THE WTNESS: It's Betsy Brown.
THE COURT: Wyuld you spell it for the record.
THE WTNESS: B-e-t-s-y, B-r-o-wn.
THE COURT: You may inquire.
MR. GABRI EL: Thank you, Your Honor.
(Bet sy Brown)
DI RECT EXAM NATI ON
BY MR. GABRI EL:
Good afternoon, Ms. Brown. Wo do you work for, please?
Warner Bros. Records.
And what do you do for a living?
| amthe contract adm nistrator.

And what does that nean?

> O >» O > O

| oversee the copyright registration of all of the
product that we release and | also notify people within
Warner Bros. Records what our rights, restrictions,
exploitation restrictions and obligations are under all of
our agreenents.

Q Are you an attorney, ma' anf
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A
Q
A
Q

No, |'m not.
And is Warner Bros. Records a plaintiff in this case?
Yes, it is.

Have you seen docunents listing the sound recordi ngs

that are at issue in this case?

A
Q
A

Q

Yes, | have.
Could I ask you to look at Exhibit 1, please.
Which is?

Oh, I'msorry. There are books in front of you and

there should be one called 1 of 3.

> o > O »

Yes. (Xay.

Do you recogni ze what Exhibit 1 is?
Yes, | do.

What is it?

It is alist of the recordings that were downl oaded from

Jamm e Thomas' s conputer.

Q

And do you see any recordings on here that Warner Bros.

Records owns the copyrights or exclusive rights for?

A
Q
A

Q

Yes, there is one.
Wi ch, pl ease?
G een Day, the recording "Basket Case."

And do you understand Warner Bros. is suing on that

recordi ng here?

A

Q

Yes, | do.

Dd Warner Bros. do anything to confirmthat this
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recording was its own?

A Yes. | have listened to the downl oaded recording and it
is indeed the recording of the al bum

Q And was that -- there's another book. |If you'd |ook for
Exhi bit 12, please. Cnh, it may be laying on the table
there. It's a CO-R if you'll look for it.

A, This (indicating)?

Q Yes, ma'am

Yes.

Does that contain the recording you just referred to?

Yes, it does.

o > O >

And you listened to that?

A Yes, | did.

Q And you were able to confirmthat that was the \Warner
Bros. recording you just described?

That is correct.

Wul d you | ook at Exhibit 2, please.

Ckay.

Do you recogni ze Exhibit 2?

Yes, | do.

And what is Exhibit 2, please?

> o » O > O P

These are recordings from Warner Bros. Records' al buns.
Q And there are sonme other recordings on there as well,
correct?

A Yes. I'msorry. There are two that are Warners Bros.
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Records' al buns.

Q Are these also recordings that Warner Bros. and others
are suing on in this case?

A, That is correct.

Q Do you see any recordings on this Exhibit 2 for which
Warner Bros. Records owns the copyrights or exclusive
rights?

A Yes, there are two, Goo Goo Dolls, "Iris,"” and Linkin
Park, "One Step O oser.™

Q And did you all do anything to confirmthat these
recordi ngs were your copyrighted work?

A, Yes. | have | ooked and noted that all the information
is correct and these are the recordings that we own.

Q And you're famliar at a high level with sonething

cal l ed spoofs?

A. | am aware of that.

Q Do you have a general understanding of what a spoof is?
A Yes.

Q Wat's your --

A Instead of putting -- Warner Bros. Records would put out

fake versions of these songs on the Internet.

Q That's what a spoof is?

A Yes.

Q D d you actually yourself do anything to check whet her

t hese were spoofs?
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Yes, | did.
And what did you find?

We did not spoof these songs.

o > O >

Ma'am of the three Warner Bros. Records that you just
identified, do you know whet her Warner Bros. Records has
regi stered the copyrights in any or all three of those?
A Al three, yes.
Q And that's part of your job, correct?
A Yes, it is.
Q Can | ask you to look at Exhibit 3, please. M'am when
you get there, I wll ask you to flip through that exhibit
and when you get to one that -- a recording that's one of
yours, would you let us know, tell us the SR nunber and
there's sonething called a Bates nunber at the bottom
A Ckay. First one is SR 185-457. It is for the recording
"Basket Case" by Green Day and it's Thomas J, (MN)0020.
Q Al right.
A.  The next one is SR 246-538. It's for "lris" by the
Goo Goo Dolls and it's Thomas J, (IMN) 0599

The last one is SR 288-402. That's for "One Step
Cl oser" by Linkin Park, Thomas J, (IVN) 0605.
Q Thank you, ma'am D d you notice that there are dates
on all these SR s?
A Yes.

Q Wre these prepared on or about the date that they bear?
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A Yes.
Q And are these docunents prepared in the ordinary course
of Warner Bros. Records' business?
A Yes, they are.
Q Are they kept in the ordinary course of Warner Bros.
Records' busi ness?
A Yes, they are.
MR. GABRIEL: Myve those three SR s, Your Honor
MR. TCDER: No objection.
THE COURT: Be admtted.
BY MR. GABRI EL:
Q M. Brown, prior to the issues that bring us here, did
Warner Bros. sell legitimte versions of these three
recordi ngs?
A Yes, we did.

Q Are you famliar with sonething called a copyright

notice?

A Yes.

Q Wiat do you understand that to be?

A Alittle "C' circle.

Q And were those notices placed on these recordings?
A Yes.

MR. GABRIEL: Your Honor, may | approach?
THE COURT: You nmay.

BY MR. GABRI EL:
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Q For the record, 1've handed the witness three actua
CD's that are wwthin Plaintiffs' Exhibit 5. M. Brown, do
you recogni ze those CD s?

Yes, | do.

And what are they?

First one is Green Day, Linkin Park, and Goo Goo Dolls.
Do these contain the recordings you' ve just described?
Yes, they do.

And do they have the notices you' ve indicated on thenf

> o >» O » O P

Yes, | see themon the back. There's Geen Day. Al so
on the | abel.

Q Al three of them have that?

A Yes.

Q M am did Warner Bros. Records ever give the defendant,
Jamm e Thomas, a |icense or authorization to copy any of
Warners Bros. Records' sound recordings?

A. No, we do not.

Q Ddit ever give Janme Thomas a |icense or
authorization to distribute any of Warners Bros. Records
sound recordi ngs?

A. No, we did not.

Q | neglected to ask you, ma'am when you went through the
copyright registrations, two of themwere in the nane of
Warner Bros. Records, correct?

A That's correct.
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Q And one was in the nane of Reprise Records, a division
of Warner Bros. Records; is that correct?

A. That is correct.

Q Could you tell the ladies and gentlenen of the jury what
Repri se Records is.

A Yes, Reprise is a division of Warner Bros. Records and
it's one and the sane.

Ma'am could you | ook at Exhibit 6, please.

Ckay.

Are you there?

Yes.

o >» O > O

Ma'am do you see in Exhibit 6 recordings that are owned
by Warner Bros. Records or its related entities other than
the three that you' ve described?
A Yes. | see sone other G een Day recordings. | see sone
Enya recordings. Mre Enya. Mre Geen Day.
Q There are a nunber of other recordings?
A, Yeah. | can see that they are interspersed within this.
MR. GABRIEL: Nothing further, Your Honor.
MR. TODER: | have no questi ons.
THE COURT: You may step down, na'am
Cal | your next w tness, please.
MR. GABRIEL: Plaintiffs call Chris Bavitz, Your
Honor .

(Wtness sworn.)
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THE COURT: Good afternoon.
THE W TNESS: (Good afternoon.
THE COURT: Would you state your true and correct
nane for the record, please.
THE WTNESS: Sure. M nane is Christopher
Bavitz, B-a-v-i-t-z.
THE COURT: You may inquire.
MR. GABRI EL: Thank you, Your Honor.
(Christopher Bavitz)
DI RECT EXAM NATI ON
BY MR. GABRI EL:
Q Good afternoon, sir.
A.  (Good afternoon.
Q Wt do you do for a living?
A | amsenior director of legal affairs for EM Misic
North Ameri ca.
Q And what is EM Misic North Anerica?
AL EM Misic North Anrerica is a business nanme for Capitol
Records, Inc. There are several record conpani es under the
EM unbrella, including Capitol and Virgin Records.
Q Capitol Records, Inc., is one of the plaintiffs in this
case, correct?
A. That's correct.
Q Have you, M. Bavitz, seen any docunents listing the

sound recordings that are at issue in this case?
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| have.

Could I ask you to look at Exhibit 1, please.
Sure. Ckay.

Do you recogni ze Exhibit 1?

| do.

And do you see -- well, what is Exhibit 1?

> o >» O » O P

M/ understanding of Exhibit 1 is a partial list of the
recordi ngs about which the plaintiffs are suing the

def endant in this case.

Q Do you see any recordings for which Capitol owns the
copyrights or exclusive rights?

A. | do, the second recording on the list there by the
artist Richard Marx. The recording is entitled "Now and
Forever."

Q Do you understand that Capitol Records is suing on that
recording in this case?

A | do.

Q ©Dd Capitol Records do anything -- did you specifically
do anything to confirmthat this recording was indeed its

copyri ghted work?

A | did. Gven the artist Richard Marx and the track
title, | confirnmed that this track appears on an al bum
entitled Paid Vacation. | checked the track listing of

Paid Vacation and confirned that the recording is on that

album | then pulled the copyright registration for the
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al bum Pai d Vacation, confirned that we do have a
registration for that album and then |istened to a version
of this recording that had been downl oaded fromthe
defendant's share folder and conpared that with a version of
the recording on our actual Paid Vacation CD and confirned

its identity.

Do you see Exhibit 12 up there? It's a CO-R

Yes, | do.

And is the MP3 recording you listened to on that --
Yes.

-- Exhibit 12?

That's correct.
M. Bavitz, on Exhibit 1, if you can go back to that --

Yes.

o >» O >» O > O > O

-- do you see on the very first line there's a recording
listed as Virgin Records America, Inc., Janet Jackson,
"Back"; do you see that?

A | do.

Q In fact, does Virgin Records own that recording?

A Yes, it does.

Q Are you, sir, aware of an issue regarding that recording
in this case?

A | am It's ny understanding that in preparing for the

trial and reviewi ng the contents of the share fol der and

listening to the recordi ngs again, we determned that the
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def endant had distributed a recording by Janet Jackson by
the title of -- | think it's called "Cone Back to Me." It's
atitle simlar to "Back," but it wasn't exactly "Back."

And that recording is actually owned by Universal,
one of the co-plaintiffs in this case. It's not the
version -- I'msorry. |It's not the recording "Back" by
Janet Jackson that Virgin owns and therefore Virgin has
dropped its claimw th respect to the recording "Back."
Q Do you understand how "Back" got on this list?
A, You know, | don't specifically. Again, they have
simlar titles and | think it was -- | assune it was just an
error in transcription. Wen creating this Exhibit A "Cone
Back to Me" was witten down as "Back." |nstead of
Universal, Virgin was listed as the owner. | think that's
how it happened.
Q And once that clerical error cane to your attention
Virgin Records decided not to pursue that recordi ng?
A. That's correct.
Q Sir, you identified the one Capitol recording, Capito
Records recording at issue in the case, the R chard Marx
song, correct?
A Yes.
Q Do you know whet her Capitol has registered a copyright
in that recording?

A. | do, yes.
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Q Could I ask you to look at Exhibit 3.
A Sure. Ckay.
Q And if | could ask you to ook through that and see if
you can find the SR for that recording.
A Yes, | have it here. | think it's the second SRin this
packet. [It's SR nunber 210-246.
Q The Bates nunber too, please?
A I'msorry. The Bates nunber is Thomas, J 0024 and 0025.
Q ©Dd Capitol Records prepare -- there's a date on there,
correct?
A Correct.
Q And did Capitol Records prepare this docunent on or
about the date it bears?
A Yes. As far as | know, yes.
Q And was it created in the ordinary course of Capitol's
busi ness?
A Yes.
Q Was it kept in the order course of Capitol's business?
A Yes, it was.

MR. GABRIEL: Myve Exhibit 5, Your Honor.

MR. TODER: No objection.

THE COURT: Be admtted.
BY MR. GABRI EL:
Q M. Bavitz, did Capitol Records ever give the defendant,

Jamm e Thomas, a |icense or authorization to copy any of its
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sound recordi ngs?

A No, we did not.

Q D d Capitol Records ever give the defendant, Jamm e
Thomas, a license or authorization to distribute any of its
sound recordi ngs?

A Not to ny know edge, we did not.

Q Can | ask you to look at Exhibit 6, please.

A Sure. Ckay.

Q Do you see other recordings that are owned by Capito
Records or related entities?

A Just sort of leafing through this, this is obviously a

large list of recordings, but just based on artists and

titles, I see a handful here that correspond with recordings
that are owned by Capitol Records. | see a Lenny Kravitz
recording here on page Thomas, J 494. It says, "Mles
Away." | think it's a recording called "AMIlion Mles
Anay." | see a recording on that sane page by the arti st
Hanmmer or MC Hammer, "Too Legit to Quit." That would be

owned by a Capitol Records |abel. On page 499 | see there's
a Janet Jackson recording that Virgin does own, "That's the
Way Love CGoes." That's another exanple. | think there are
others on here as well.

Q Thank you. And |I neglected to ask you, sir, prior to
the issues that bring us here did Capitol Records sel

legitimate versions of the R chard Marx recording that it's
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sui ng on here?
A Yes, we did.

MR. GABRIEL: WMy | approach, Your Honor?

THE COURT: You nmay.

MR. GABRIEL: The record should reflect | have
handed M. Bavitz an actual CD that's part of Plaintiffs
Exhi bit 5.

BY MR. GABRI EL:

Q M. Bavitz, do you recogni ze that?

A | do. This is the comrercially released Paid Vacation
al bum by the artist R chard Marx rel eased under Capitol.

Q And are you famliar with sonmething called copyright
notices?

A Yes.

Q Do you see -- strike that.

MR. GABRIEL: | should first nove Exhibit -- this
CD in Exhibit 5, Your Honor.

MR. TODER: No objection.

THE COURT: Be admtted.

BY MR. GABRI EL:

Q Does Capitol Records put copyright notices on the CD?
A. W generally do, yes.

Q Can you just indicate where they are.

A | see a "P" and a "C' notice here. It indicates "P and

C, 1993, Capitol Records, Inc.," on the booklet that
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acconpani es the CD
Q Thank you, sir.
MR. GABRIEL: Your Honor, just as housekeeping, |

cannot renenber if | offered the Capitol certificate of

registration that was in Exhibit 3. If | haven't, 1'll nove
that. | think I did.
MR TODER: |'msorry?

MR. GABRIEL: The Capitol SR in Exhibit 3, | can't
remenber if | noved it in. | think I did.

MR. TOCDER: If you did not -- well, we don't
obj ect anyway.

THE COURT: Be admtted.

MR. GABRIEL: | think I neglected, Your Honor,
when | showed the |last wtness, Ms. Brown, the CD's, the
actual CD's that Warner owns, | think | neglected to nove
those into evidence. | would nove those.

MR. TCDER: No objection.

THE COURT: Be admtted.

MR. GABRIEL: |If | can just have a nonent, Your
Honor ?

THE COURT: (Indicating.)

(Pause.)
MR. GABRIEL: No further questions, Your Honor.

MR. TCDER: Thank you, Your Honor.
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CROSS EXAM NATI ON
BY MR. TODER:
Q G&ood afternoon, M. Bavitz.
A.  (Good afternoon.
Q You're saying that EM G oup owns Virgin Records?
AL EM Misic North Anrerica is, again, just a business nane
for Capitol Records, Inc. Virgin Records Anerica, Inc., is
an indirect subsidiary, but a subsidiary of Capitol Records,
I nc., yes.
Q | will represent to you that in these proceedi ngs
plaintiffs filed a certificate of interested persons stating
that Plaintiff Virgin Records America, Inc.'s parent is EM

Goup PLC. Is that true?

A | think the ultimte parent of both Virgin Records
America, Inc., and Capitol Records, Inc., is a conpany
called EM Goup PLC. That's a UK conpany. |'mnot sure

what you're referring to, but I'msure that just designates
the ultimate parent of all the EM conpanies is a UK conpany
called EM Goup PLC.

Q Soreally there are sonme entities between Virgin Records
Anmerica, Inc., and EM Goup PLC?

A Yes, that's correct.

Q Wat entities would those be?

A | don't know the corporate chart off the top of ny head.

| just don't know.

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

514

Q Wll, the plaintiff inthis is Virgin Records Anerica,
Inc., correct?
A. That's one of the EM plaintiffs, yes. | think Capitol
Records, Inc., is the other.
Q But Virgin Records Ltd. is the copyright holder for the
Janet Jackson song whose serial nunber is 174-392, correct?
A | don't know. | think we've dropped the claimas to
that Janet Jackson recording, so | don't even -- | haven't
even seen the registration on that.

MR. TODER: May | approach, Your Honor?

THE COURT: You nmay.

MR. GABRIEL: At this point, Your Honor, | wll
obj ect on the grounds of relevance. W dropped the claim

MR. TOCDER: |I'mtesting whether this w tness knows
anyt hi ng about his conpany and the songs. Credibility.

THE COURT: Conti nue.
BY MR. TODER:
Q This is marked -- actually |I have taken -- this was
mar ked Defendant's Exhibit 13, but we will mark it as
Def endant's Exhibit 1 for purposes of identification. Do
you see who the copyright claimant there is?
A Yes.
Q And who is the copyright claimnt for SR 174-392, the
recording that got dropped?

A It says, "Virgin Records Ltd. in care of Virgin Records

LORI A. SIMPSON, RMR- CRR
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Anerica, Inc."

Q "In care of Virgin Records Anerica, Inc.,"” is just the
mai | i ng address, correct?

A | don't know.

Q Wll, who is Virgin Records Ltd.?

A. Virgin Records Ltd. is a UK affiliate of Capitol and
Virgin here in the U S

Q Wt do you nean by "affiliate"?

A It's another corporate entity under the unbrella of EM
G oup PLC, the UK conpany.

Q Wen you say "under the unbrella,” is it owned by EM
G oup PLC?

A Is Virgin Records Ltd. owned by EM Goup PLC, is that

t he question?

Q Yes.

A Yes.

Q \Wolly owned?

A | don't know.

Q You don't know. Do you know whether Virgin Records

America, Inc., ows any of Virgin Records Ltd.?

A No, | think it would be the other way around. The
ultimate parent of all these conpanies is EM Goup PLC |
think Virgin Records Anerica, Inc., and Virgin Records Ltd.
and Capitol Records, Inc., are all various subsidiaries of

EM G oup PLC
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Q This copyright certificate, you've seen it before,
correct?
| have not seen this before, no.
Vel |1, you have seen copyright certificates before?
| have seen copyright certificates.

A
Q
A
Q You're a lawer, correct?
A | ama |l awer.

Q

And so you know how to read these and you know what they

say --
A.  Sure.
Q ~-- generally?

Are you famliar with these in your work from day
to day with your business?
A | am
Q So this formyou're |ooking at marked as Defendant's
Exhibit 1 identifies Virgin Records Ltd. as the owner of the
first song on Exhibit A of the Conplaint, correct?

MR. GABRIEL: Again, Your Honor, I'magoing to
obj ect on the grounds of relevance. |It's not in the case
anynor e.

THE COURT: Sidebar.

(At sidebar.)

MR. TODER: Your Honor, this inquiry is about

credibility. It has to do with he's here to testify that

his conpany owns this, this, and this. And so |I'mtesting
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his know edge of just what he knows about the conpanies and
who they are and whet her they know what they own or not.

THE COURT: | amgoing to sustain the objection.

MR. TCDER: Ckay.

(I'n open court.)

MR. TODER: No further questions.

THE COURT: You may step down, sir

THE W TNESS: Thank you, Your Honor.

THE COURT: Excuse ne. Any further questions?

MR. GABRIEL: W don't have any further questions,
Your Honor.

THE COURT: Sir, you nay step down.

THE W TNESS: Thank you.

THE COURT: Call your next w tness.

MR. GABRIEL: Your Honor, | think that we nmay
rest. My | ask the Court for a brief recess just so we can
convene and nmake sure that we're done?

THE COURT: Ch, nost definitely. Let's take a
ten-mnute break. Al rise for the jury.

(Recess taken at 4:25 p.m)
xx k% *
(4:35 p.m)
I N OPEN COURT
(JURY PRESENT)

THE COURT: M. Gabriel.
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MR. GABRIEL: Yes, Your Honor. Thank you for the
opportunity for that. The plaintiffs rest.

THE COURT: M. Toder.

MR. TODER: | suppose we would like to nmake our
typical notions after they rest, but other than that, we
will be resting.

THE COURT: Al right. Menbers of the Jury, we
have concluded all the testinony in this case and we wll
have the final argunents tonmorrow norning at -- we'll start
up at 9:30, 9:30. That gives us -- so we have a little tine
to make sure | have all the jury instructions ready for you.

You wll get this case tonorrow and you will be
deli berating on this case tonorrow. M/ understanding is one
of you is receiving an award at 4:30. |If you have not
reached a verdict by 4:15, you will adjourn for the day so
you can go get your award. | don't know which -- I'm happy
for you, whoever it is.

Al right. Have a good evening. Enjoy this
beautiful Duluth day and we'll see you tonorrow at 9: 30.

Al rise for the jury.
(Jury excused.)
I N OPEN COURT
(JURY NOT PRESENT)
THE COURT: Counsel .

MR. TODER: | was going to nove for a directed
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verdict only out of an abundance of caution. | believe that
Virgin Records Anmerica, Inc., has dismssed their claimwth
prejudice. So | guess | would nove for a directed verdict
against Virgin Records of America, Inc. | don't know

whet her that's necessary by virtue of the fact that they
have dism ssed their claimwth prejudice, but out of an
abundance of caution, I'll just nmake that record.

MR. GABRIEL: And, Your Honor, | appreciate
M. Toder. | don't believe that there's any directed
verdict or notion for judgnent as a matter of law. W
dismssed it wth prejudice before the trial.

THE COURT: That plaintiff has been dism ssed wth
prejudice, so the notion is noot.

MR. TCDER: Thank you, Your Honor.

THE COURT: Is there anything el se before we get
to the jury instructions?

MR. GABRIEL: No, Your Honor. Thank you.

THE COURT: Al right. Let's nove to the jury.
instructions, if you would pull out the packet, Wbrking
Copy No. 1. Do you have your working set?

MR. TODER: Yes, Your Honor.

MR. GABRI EL: Yes, Your Honor.

THE COURT: Wat | would Iike to do is go through
each instruction and for the record give the Court whether

or not you accept it, object to it, or ask for nodifications
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toit.

Jury Instruction No. 1, any additions,
corrections, or objections to it?

MR. GABRIEL: Your Honor, we would just ask for a
m nor addition. As the Court knows, there's been press on
this case. W'd ask for a sentence along the |ines of that
the jurors nust apply the law as the Court instructs,
whet her they agree with the law or not, and craft
| anguage -- | know there's a stock instruction like that in
some pl aces.

THE COURT: [|'Ill put a sentence in. Any
obj ecti on?

MR. TODER: No, Your Honor.

THE COURT: Al right. Jury Instruction No. 2,
any objections, nodifications?

MR. GABRI EL: No, Your Honor.

MR. TODER: No, Your Honor.

THE COURT: Jury Instruction No. 3.

MR. GABRIEL: On this one, Your Honor, we would
ask that the very | ast paragraph be stricken fromhere. As
the Court knows, the plaintiffs called all of the w tnesses
and the defendant didn't call any. So the nornal
instruction that the weight not being determ ned by the
nunber of witnesses | think tends to work against the

plaintiffs in this particular case. W would just ask that
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t hat | anguage be stricken.

MR. TODER: Your Honor, that's a standard
instruction. W would like it to stay there because the
jurors mght think because all this evidence is here that
it's -- by the fact there's so nuch of it, it neans
sonet hing; and this paragraph cures that.

THE COURT: That paragraph will stay in.

MR. GABRIEL: Your Honor, just a point of
procedure. | assune having nmade the objection, it's
preserved and | don't need to nmake an exception or ask for
an exception?

THE COURT: It's preserved.

MR. GABRI EL: Thank you, sir.

THE COURT: Jury Instruction No. 4.

MR. GABRIEL: Two comments, Your Honor, that are
along simlar |ines.

The second paragraph, for the sane reasons | would
ask that it be stricken, dealing with the greater nunber of
W tnesses. It's also duplicative of the | anguage the Court
will be giving in Instruction No. 3.

Al so, as the Court -- the very |last sentence of
the instruction in the first paragraph deals about the
evi dence being equally bal anced. W would ask the Court to
add a sentence there that says, "If, however, you find that

t he evidence even slightly favors one side on an issue, then
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that side has nmet its burden of proof."

MR. TODER: Your Honor, we woul d object and want
to keep the instruction the way it's witten.

THE COURT: Al right. | wll use Eighth Grcuit
I nstruction 3.04, Burden of Proof. It reads as follows:

"I'n these instructions you are told that your
verdi ct depends on whether you find certain facts have been
proved. The burden of proving a fact is upon the party
whose cl aimor defense depends upon that fact. The party
who has the burden of proving a fact nust prove it by the
greater weight of the evidence.

"To prove sonething by the greater weight of the
evidence is to prove that it is nore likely true than not
true. It is determned by considering all of the evidence
and deci ding which evidence is nore believable. |[If on any
issue in this case the evidence is equally bal anced, you
cannot find that the issue has been proved. The greater
wei ght of the evidence is not necessarily determ ned by the

greater nunber of wi tnesses or the exhibits a party has

present ed.

"You may have heard of the term ' proof beyond a
reasonabl e doubt.' That is a stricter standard which
applies in crimnal cases. It does not apply in civil cases

such as this. You should therefore put it out of your

m nds. "
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That's Eighth Grcuit Jury Instruction 3.04.
Counsel .

MR. GABRIEL: | think I've nmade ny record. |
understand the Court's position. W would still like that
one sentence added that | asked to be added and ask that one
par agraph be stricken about the greater nunber as
duplicative. | have nade the record. Thank you, sir.

THE COURT: Counsel .

MR. TODER: | have nothing to say.

THE COURT: The Court will give 3.04 on burden of
proof instead of Instruction No. 4.

MR. GABRIEL: And perhaps, Your Honor, | should
have been sonewhat nore clear. W would ask for -- to the
Eighth Grcuit instruction we would ask for the sane
addi tions and changes made, but -- that's our position.

O her than that, using "the greater weight" is fine.

THE COURT: Once you get the witten copy of 3.04,
you Wi Il see that what you've asked for is included.

MR. GABRIEL: | appreciate that, Your Honor.

THE COURT: Jury Instruction No. 5.

MR. GABRIEL: Your Honor, this is generally okay.
W woul d ask for an addition or perhaps an additional
instruction. The Court is aware there's been substanti al
medi a coverage and in voir dire sone of the jurors indicated

t hey have read issues about these kind of cases.

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

524

Again, | didn't have enough tinme to actually craft
an instruction, but we would ask either to add to this
instruction or a separate instruction advising the jurors
that they are not permtted to rely on anything that they
have seen or read outside of the courtroomor that they've
read in the paper. | think you actually gave that
instruction at the beginning of the case --

THE COURT: | did.

MR. GABRIEL: -- but we would ask that be done
here.

THE COURT: Counsel .

MR. TODER: W don't have any objection to that,
but as we go along here, our position is always going to be
that the default that we woul d al ways want is the nodel
instructions fromthe Eighth Grcuit.

THE COURT: W will add an instruction dealing
with the publicity of this case and they are not to draw any
i nferences fromthat.

Jury Instruction No. 6, any objections,
corrections, or additions to it?

MR. GABRIEL: Not fromplaintiffs, Your Honor.

MR. TCDER: Not from defendant.

THE COURT: Jury Instruction No. 7.

MR. GABRIEL: Also fine with the plaintiffs, Your

Honor .
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THE

Honor .

THE

Honor .

THE

Honor .

THE

Honor .

THE

MR.

woul d ask for

TODER:

COURT:

Fi ne with def endant.

Jury Instruction No. 8.

GABRIEL: Fine with the plaintiffs, Your

TODER:

COURT:

Fi ne with def endant.

Jury Instruction No. 9.

GABRI EL: Acceptable to the plaintiffs,

TODER:

COURT:

It's okay wth the defendant.

Jury Instruction No. 10.

GABRI EL: Acceptable to the plaintiffs,

TODER:

COURT:

Accept abl e to defendant.

Jury Instruction No. 11.

GABRI EL: Acceptable to the plaintiffs,

TODER:

COURT:

Accept abl e to defendant.

Jury Instruction No. 12.

GABRI EL: Here, Your Honor, the plainti

| think, the addition of a sentence.

Your

Your

Your

ffs

As it

reads | think the instruction suggests that to prove our

case we have to prove both reproduction and distribution

It al so suggests, |

t hi nk,

t hat unl ess we have proven al

24

acts of distribution or reproduction, we haven't proven our

case.
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So we would ask that the instruction -- a sentence
be added to indicate that plaintiffs need not -- or each
plaintiff need not prove both reproduction and distribution
and al so that any single act of distribution or single act
of downl oadi ng constitutes an act of infringenent.

MR. TODER: This is cured, Your Honor, by the fact
that you say each plaintiff clains that the defendant has to
do sonething and you say, "violated its exclusive rights to
reproduce and distribute.” And they do have excl usive
rights to reproduce and distribute. But the next |ine you
say, "One who reproduces or distributes...the copyright
infringes." And so therefore | would leave this the way it
iS.

THE COURT: The Court wll leave 12 as is. It's
cl ear.

MR. GABRIEL: Your Honor, | just wanted to add one

thing. | understand the Court's ruling. For purposes of
the record, again, we would ask -- the statenent of |aw
believe is accurate is that we only need -- this instruction

goes to liability and | believe we only need to prove one
act of infringenent to prove liability in this case, which
is why | was asking for that second sentence to be added.
THE COURT: The Court's ruling stands.
13.

MR. GABRIEL: No problemfromthe plaintiffs, Your
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Honor .

MR. TCDER: No problem for defendant.

THE COURT: 14.

MR. GABRIEL: Your Honor, with respect to the
plaintiffs, we submt 14 is actually an incorrect statenent
of the law. The lawin this case -- the lawis, | submt,
fairly well settled that, in fact, the nere act of naking
copyrighted sound recordi ngs avail able for electronic
distributionis, in fact, by itself a violation of the
exclusive right of distribution and actual transfer need not
take place. | can cite to you a whole bunch of |aw, Your
Honor .

In the Seventh G rcuit, BNMG Music vs. (Gonzal ez

says "...people who post or download nusic files are primary
infringers."

In In re Ainster Copyright Litigation, Seventh

Crcuit, transmtting a digital copy of copyrighted nusic
i nfringes copyright.

The Ninth Crcuit, A&V Records vs. Napster,

"Napster users who upload file nanes to the search index for
others to copy violate plaintiffs' distribution rights."

Sony Pictures Hone Entertai nnent vs. Lott,

Northern District of Texas, 2007, grants summary judgnment to
the plaintiff notion picture conpani es based on evi dence

that their copyrighted notion pictures were being
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distributed fromthe defendant's conputer w thout an actua
recei pt.

Mbt own Records vs. DePietro, Eastern District of

Pennsyl vani a, February 16, '07, holds maki ng copyri ghted
wor ks avail able to other online file sharers violates the
copyright holder's distribution right.

United States vs. Shaffer, 472 F.3d 1219, Tenth

Crcuit, 2007, W have little difficulty in concluding that
t he defendant distributed child pornography by placing the
por nography in his conputer's Kazaa share fol der.

Hotal i ng vs. Church of Jesus Christ of Latter-Day

Saints, 118 F.3d 199, Fourth Crcuit, 1997, Placing an
unaut hori zed copy of copyrighted work in a library's
collection, listing the work in the library's index, and
maki ng the work available to the borrow ng or browsing
public was distribution within the neaning of the Copyright
Act .

Your Honor, | will also note -- | amtrying to
find it here really quickly -- the United States Copyright
O fice has taken the position that nmaking available is a
di stribution.

The Regi ster of Copyrights fromthe United States
Copyright Ofice, Marybeth Peters, wote a letter to
Congress dated Septenber 25, 2002. | do have a copy for

counsel. | wll find the exact quote. It states -- |I'm
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sorry, Your Honor. | didn't hand you a copy. | apol ogize.
May | approach?

THE COURT: You nay.

MR. GABRIEL: In this letter the Register of
Copyrights, Ms. Peters, states, Your Honor, in the second
paragraph, "Wile Section 106 of the U S. Copyright Act does
not specifically include anything called a ' maki ng
avail able' right, the activities involved in making a work
avai l abl e are covered under the exclusive rights of
reproduction, distribution, public display and/or public
performance set out in Section 106," and there are a bunch
of cases cited.

She is specifically tal king about peer-to-peer
networks in these cases. She says in the next paragraph,
"In the case of a peer-to-peer network user uploading a
copyrighted work onto his or her conputer, nmaking it
avail able for other users of the peer-to-peer network to
downl oad, it is sinply incorrect to suggest that the person
perform ng the download is the only person legally
responsi ble for the infringenent. Making the work avail abl e
in this context constitutes an infringenent of the exclusive
distribution right as well as the reproduction right." She
goes on to cite the Napster case that | referred to.

She al so, Your Honor, talks about in this letter

various international treaties that the United States
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signed, the WPO treaties that are referred to here. Those
treaties have specifically a making available right, if you
will.

The United States when it signed those treaties
had to verify that its U S. law was in conpliance with the
sanme naking available right. The executive branch and
Congress all concluded that U S. law did not need to be
anmended because the nmaking avail able right was already part
of the right of distribution.

| could probably go on for a |onger period of
time, Your Honor, but | respectfully submt that, in fact,
in the P2P world Congress, the legislature, and the courts
have stated that making recordings available on a P2P
network like this is, in fact, a distribution. They are
handi ng themout just |ike the guy on the street, here, take
these. That person is distributing.

That's what's happeni ng here, whether or not you
can prove that soneone at the other end actually took it.

It makes sense because in a case like this, with mllions
and mllions of people, it's virtually inpossible to track
where that went.

THE COURT: Counsel .

MR. TODER: Your Honor, we don't have with us our
file, but I recall fromthe Napster case and fromthe

Her nandez case that there nust be an actual sharing. And
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this instruction actually tal ks about that, an actual
transfer, an actual sharing, and therefore we woul d

respectfully ask the Court to | eave the instruction the way

it is.

MR. GABRIEL: And I know what counsel is referring
to, Your Honor. In the Napster case the district court
said -- and | will explain this. The issue in the Napster

district court case and al so a case call ed Venegas- Her nandez

out of the First Grcuit, what those cases hold is that it
is not enough when you just have an index. In other words,
if there was just a set of words up there, that that would
not be enough to be a distribution.

Those cases have nothing to do with this case
where there was a file behind the index, is what we would
say. In other words, as you heard from w tnesses, there
is -- the supernode has the index uploaded, but there is a
wor k behi nd the index.

This Hotaling case that | nentioned to you is an
easier exanple in the hard world, hard copy world, a case of
a library book. |If there was just a card catal og, that
al one would not be a distribution. But if there's a card
catalog and the book lies behind it to take it out, that is
di stribution whether or not there is evidence that soneone
took it. And that's what the Hotaling case hol ds.

So | submt the Napster case and the
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Venegas- Her nandez case that M. Toder refers to are

di stingui shabl e because the issue in both was that there
wasn't anythi ng behind an index.

THE COURT: |'Ill take this matter under
advisement. [|'ll look at the cases again tonight. And if
you Wi sh to have anything to say to the Court about this
matter, we can take it up at 8:30 tonmorrow norning. |'llI
have ny ruling by then and then -- well, I'lIl listen to what
you have to say, if there's anything additional that you
have to say, and then I'Il rule by 8:30 tonorrow norning.
VW'll just go over the instructions again. You'll have a
cl ean packet by at least 8:15 so you can take a | ook at what
the Court is going to do.

MR. GABRIEL: That would be great. Just really as
an offer to assist the Court, | amcertainly willing -- the
last thing | want to do is wite a brief, but I'"'mcertainly

willing to provide any law to the Court.

THE COURT: | think in your pretrial materials
that you've cited those cases. W'IlIl review them again.
Unl ess there's a new case that -- | didn't hear any Eighth

Circuit cases that were cited.

MR. GABRIEL: | don't believe the Eighth Crcuit
has spoken on the issue, Your Honor. | think we |ooked for
t hat .

One case we didn't cite -- and | don't have the
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exact cite -- is called Perfect 10 vs. Anmmzon in the N nth

Crcuit, Your Honor. | apologize | don't have the cite.

THE COURT: Do you have the cite?

MR. GABRIEL: W can get the cite and provide it
to you very quickly.

THE COURT: Perfect 107

MR. GABRIEL: vs. Amazon

THE COURT: W'Ill be able to find it.

MR. GABRIEL: And, Your Honor, if | may, since we
submtted our jury instructions we actually have the sane
instruction we submtted to you with sone additional cites
init, the ones | just read to you. |If | may approach,
will provide that to you.

THE COURT: You may. Make sure counsel has a

copy.
Let's nove on to Jury Instruction 15.
MR. GABRIEL: | could probably nmake this go a
little faster. | recognize that the Court did just separate

them out into individual plaintiffs and we're fine with al
of them That would be 15 through 20.

THE COURT: 15, 16, 17, 18, 19, 20.

MR. GABRIEL: Those are the ones, Your Honor

MR. TODER: And we have no objection.

THE COURT: Al right. 21, any objections to 21

or additions?
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MR. GABRIEL: | amtrying to read ny own notes
here, scribbling over lunch. GCh, yes, Your Honor. |
recogni ze that the | anguage of this instruction is -- |
think the pattern may be from O Malley. | can't renenber
for sure. The Copyright Act talks in terns, | think, of
wor ks as opposed to acts of infringenent.

W submitted -- we basically submtted this
instruction to you and after it says "per act of
infringenent,"” we had put in parens "(i.e., per sound
recording distributed or downl oaded)." | believe that the
O Malley instruction is not 100 percent consistent with the
copyright statute, which is why we nade that addition.

So we woul d ask that those additions be placed in
here, in other words, adding, where it says "per active
infringenment," "that is, per sound recording distributed or
downl oaded. "

MR. TODER: W woul d object to that because
earlier in the instructions you define what an act of
i nfringenment is.

Your Honor, may | nake one nore comrent on
I nstruction 217

THE COURT: Yes.

MR. TODER: You say under the Copyright Act each
plaintiff is entitled to sone such and such. Then you say,

"I'f, however, you find that the defendant's conduct was
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willful.” | would respectfully ask the Court to say, "If,
however, you find that a defendant's conduct was willful,k"
then each plaintiff is entitled to a sum

Because there it alnost -- it could be read to
suggest that it's alnost a foregone conclusion that the
plaintiff [sic] has done sonething and now is it wllful.
But if you keep it neutral as a defendant's conduct, you
woul d be doing the sane thing for each plaintiff. The same
thing in the second paragraph.

THE COURT: | see. You're saying, "If, however,
you find that a defendant's conduct was willful," is that
what you are asking?

MR. TCDER: Yes, Your Honor.

THE COURT: There's only one defendant.

MR. TODER: | thought that you were just trying to
set this up as a general proposition of |aw as opposed to
this specific defendant. But if that was your intention, we
can keep "the."

THE COURT: Counsel .

MR. GABRIEL: | think we're tal king about this
case, which is why you changed it to "each plaintiff," and
so | think the -- it is one defendant, as you said.

MR. TODER: You know, I'mgoing to wthdraw ny
objection. The nore | read this, | think that it is right.

THE COURT: It is wiwthdrawmn. W're back to --
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will review 21 again and |I'll take that objection under
advi sement -- or addition under advisenent and review that
thi s eveni ng.

22.

MR. GABRIEL: No objection to 22, Your Honor.

MR. TCDER: No objection to 22.

THE COURT:. 23.

MR. GABRIEL: No objection to 23, Your Honor

MR. TODER: No objection to 23, Your Honor.

THE COURT: W are going to hand out the verdict
formin a few mnutes so you can review that.

MR. GABRIEL: Your Honor, in terns of making a
record -- | didn't nean to interrupt you.

THE COURT: (o ahead.

MR. GABRIEL: There are sone other instructions
that the parties submtted that the Court has chosen not to
give and I"'mnot sure if we need to nmake a record of that.

THE COURT: Yes, let's nmake a record.

MR. GABRIEL: Your Honor, the plaintiffs had
submtted two instructions that you have chosen not to give
in addition to the one that we tal ked about on distribution,
so we woul d, of course, respectfully request that the Court
give the formthat we submtted. | amtrying to find the
nunber of it. It would be, Your Honor, plaintiffs' proposed

Instruction No. 8  So just for the record --
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THE COURT: How does that read?

MR. GABRIEL: It reads -- | guess | gave you a
slightly different version. The one we submtted prior
reads as follows: "The act of distributing and/or making
copyri ghted sound recordi ngs avail able for electronic
di stribution on a peer-to-peer network w thout |icense from
t he copyright owners violates the copyright owners'
exclusive right of distribution, regardl ess of whether
actual distribution has been showmn." So we would ask for
t hat one, Your Honor.

W al so asked for plaintiffs' proposed |Instruction
No. 11, which is basically a definition of "know edge," Your
Honor, and this we asked for because it goes -- the
definition of "willful ness" that you gave uses the term
"know edge," but it doesn't define the term

And so plaintiffs' Instruction No. 11 is a
definition of "know edge" that cones from various cases and
it reads, "Know edge may be either actual or inferred from
t he evidence. Mreover, know edge can be established by
i ntentional conceal nent of copyright infringenent."

As the Court knows, certainly a theory in this
case is that there was conceal nent of infringenment going on.
So we would ask for that instruction.

MR, TODER: And we would object to that. That's

far too suggestive.
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THE COURT: Al right. | wll take those two
addi tional instructions under advisenent and I'll review
t hem t oni ght .

MR. GABRIEL: That would be fine.

THE COURT: | think we can find the O Mll ey
instruction dealing with know edge.

MR. GABRIEL: W nmay have |ooked. |I'mnot sure if
we found one, but forgive ne, | just can't renenber. It
seened |ike there was an issue about it and | don't renenber
what it was.

THE COURT: Al right. W'Ill take a ook at it.
That was 8 and 11 of your requested instructions?

MR. GABRIEL: Yes, Your Honor. And the other one,
just for purposes of making a record here, was our No. 12,
whi ch was -- reads, "You are instructed that docunents and
information that defendant intentionally failed to preserve,
including but not limted to files contained in her conputer
hard drive, would have been advantageous to plaintiffs and
di sadvant ageous to defendant."”

| believe there is evidence here to support such
an instruction. Qur evidence intended to show that these
i nstant nessages were sent on the day of capture and then
after that the hard drive got changed and files were then
gone fromthat hard drive. So that was the basis for our

request for Instruction No. 12.
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MR. TCDER:

And we object to that because, for one

thing, the evidence suggests that -- well, the two notices

that she got of these

proceedi ngs, she got a letter from

Charter Conmuni cations, she got an August 19th letter from

plaintiffs, that occurred after she brought her hard drive

in for repair.

The evidence is that she brought it in for repair,

not for replacenent, and adding that on would be very

suggestive that she was trying to pull a fast one and so

therefore | woul d ask
i nstructions.

THE COURT:

that not be included anong the

As to plaintiffs' suggested

Instruction No. 12, the Court wll not give that

i nstructi on.

As to 8 and

11, we will review those two tonight

and nmake a ruling tonorrow norning.

MR. GABRI EL:

Thank you, Your Honor. Those are

the additional ones that we had.

THE COURT:

MR. TODER:

THE COURT:
(Pause.)

THE COURT:

Any additional ones for the defendant?
No, Your Honor.

Let's pass out the verdict forns.

Counsel , have you had an opportunity

to review the verdict fornf

MR. GABRI EL:

Yes, Your Honor. | just want to
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make sure we've got -- if | can doubl e-check to nake sure we
have all the plaintiffs here, which I think we do, | think
we wll be ready to talk about it in just a second.

(Pause.)

MR. GABRIEL: W're ready when Your Honor is and
when M. Toder is.

(Pause.)

MR. TODER: |'m ready.

THE COURT: Al right. Counsel.

MR. GABRIEL: Thank you, Your Honor. W really
have just a mnor kind of editing. Throughout the draft it
refers to "song titles" and it is actually -- song titles
versus sound recordings is a termof art. Song titles
generally refers to what a publisher of nusic would
basically own and that's very different than the sound
recordings. So we would just ask that "song titles" be
replaced with "sound recordings" to be technically accurate.

And then Question No. 2 it says, "to one or nore
copyrights of song titles." W would ask that that says
"one or nore copyrighted sound recordi ngs" and then we would
ask for that change throughout. | think those were -- and |
do see that in a lot of places.

So we would ask that "song titles" be called
"sound recordi ngs" and that where it says -- those questions

that tal k about copyrights of song titles, we are really
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saying it's not that the defendant infringed with respect to
one or nore copyrights of song titles, it's infringe with
respect to one or nore copyrighted sound recordings.

QG her than that, we're okay with this, Your Honor.

THE COURT: Any objection to that?

MR. TCDER: | don't have an objection to the first
suggestion at all, but you can't really infringe anything
other than a copyright. So you're suggesting that we
have -- I'msorry. Wuat is your suggestion for the edit,
again, for No. 2?

MR. GABRIEL: It would just say "copyrighted sound
recordings.” And you do infringe the copyrighted recording.

MR. TODER: That's what | don't understand, how
you infringe a copyrighted recording. You infringe
sonmeone's right, soneone's copyright.

MR. GABRIEL: And | think we can -- with all due
respect, | think it is nore correct to say "copyrighted
sound recordings.” | suppose we can live with "copyrights
of sound recordings" instead of "song titles,” but | do
t hi nk "copyrighted sound recordi ngs" is accurate.

THE COURT: Counsel, anything further on that?

MR. TCDER: No, Your Honor.

THE COURT: W'Ill change it to "one or nore
copyrighted sound recordings."”

If you would turn to 4(b), the Court has to tel
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the jury the statutory anmounts. Right after "What statutory
damages do you award Capitol Records for each copyrighted
work," the copyrighted -- the statutory anmount for

nonwi I | ful is $750 to $30,000 and that will follow for each
one of those questions that deal with nonw || ful ness.

And then on 5(d), Das in dog, if it's a wllful
violation, then the anmount is up to $150,000 and that w ||
follow with each appropriate question

MR. GABRIEL: WMaybe I'm confused. You're
suggesting, Your Honor, you're going to go ahead and add
t hose in?

THE COURT: R ght.

MR. GABRIEL: W struggled with whether you do or
not. | know you are instructing the jury on it. W're fine
to not have it in. The formis fairly |long and conplicated
as it is.

THE COURT: Well, | think it's best that we have
the anount that they can use in cal cul ations.

MR. TOCDER: The defendant concurs.

THE COURT: Any other additions, corrections?

MR. GABRIEL: One nonent, Your Honor, if we may?

THE COURT: (Indicating.)

(Pause.)
MR. GABRI EL: Thank you, Your Honor. W don't

have anything nore to add.
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MR. TODER: Nothing nore from defendant.

THE COURT: Al right. Anything else with this
trial? Have you thought about your final argunments and how
much time you need? You asked for up to 45 m nutes
yest er day.

MR. GABRIEL: That will be fine, Your Honor. |
will try to, of course, keep it nmuch shorter than that; do
ny best.

MR. TODER: Qurs will be certainly in the
nei ghbor hood of probably 20 m nutes.

THE COURT: Al right. [If there's nothing else
that we need to discuss tonight, | will see you at 8:15
t onor r ow nor ni ng

MR. GABRIEL: That's fine, Your Honor.

(Court adjourned at 5:20 p.m)

* * *
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