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PROCEEDI NGS
I N OPEN COURT
(JURY NOT PRESENT)

THE COURT: Counsel, if we could turn to the
second working draft of the instructions, | wll quickly go
t hrough the changes that | have nmade if you have not had
time to review them thoroughly.

On Jury Instruction No. 1, the |ast paragraph,
|'"ve put in, | hope, a paragraph that both sides can agree
to. It reads as follows: "Do not allow synpathy or
prejudice to influence you. The |aw demands of you a just
verdi ct, unaffected by anything except the evidence, your
common sense, and the law as | give it to you."

Any objections to that paragraph?

MR. GABRIEL: That's fine, Your Honor.

MR. TODER: That's fine.

THE COURT: Al right. And then if we nove to
Jury Instruction No. 4, this is the burden of proof out of
the Eighth Crcuit, 3.04. Any further objections to this
i nstruction?

MR. GABRIEL: No, Your Honor. Thank you.

MR. TCDER: No, Your Honor.

THE COURT: Then Jury Instruction No. 5, the third
paragraph, it reads as follows: "I am advised that reports

about this trial are appearing in the newspapers, on

LORI A. SIMPSON, RMR- CRR
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television and radio and on the Internet. The person who
wote or is reporting the story may not have listened to all
of the testinony as you have, nmay be getting information
from people who you wll not see here in court under oath
and subject to cross exam nation, may enphasize an

uni nportant point, or may sinply be wong. The case nust be
deci ded by you solely and exclusively on the evidence
received here in court."

Any objections to that paragraph?

MR. GABRIEL: That's fine, Your Honor.

MR. TCDER: No objection.

THE COURT: Then let's skip 14 for now because |
think we're going to spend sone tine on that one.

Let's nove to 23. It's a new one. |'ve added
direct and circunstantial evidence and the definition of
that. It reads as follows: "There are two types of
evidence that are generally presented during a trial, direct
evi dence and circunstantial evidence. Direct evidence is
the testinony of a person who asserts or clains to have
actual know edge of a fact, such as an eyew t ness.
Crcunstantial evidence is proof of a chain of facts and
ci rcunstances indicating the existence of a fact. The |aw
makes no distinction between the weight or value to be given
to either direct or circunstantial evidence, nor is a

greater degree of certainty required of circunstanti al

LORI A. SIMPSON, RMR- CRR
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evi dence than of direct evidence. You should weigh all the
evi dence in the case."

Any objections to that?

MR. GABRIEL: No objection, Your Honor.

MR. TCDER: No objection.

THE COURT: Then if you would turn to proposed
Jury Instruction No. 24 dealing with know edge, it reads as
follows: "The know edge that a person possesses at any
given time may not ordinarily be proven directly because
there is no way of directly scrutinizing the workings of the
human mnd. |In determning the issue of what a person knew
at a particular time, you may consider any statenents nade
or acts done by that person and all other facts and
ci rcunstances received in evidence which may aid in your
determ nation of that person's know edge."

Any objections to that?

MR. GABRIEL: No objection, Your Honor.

MR. TCDER: No objection.

THE COURT: Now let's go back to Jury
I nstruction 14.

MR. GABRIEL: Your Honor, if | may raise -- | know
that may take sone tinme. | have a couple of m nor things,
if I can, on the other instructions.

THE COURT: Certainly.

MR. GABRIEL: Wth sincere apologies to the Court,

LORI A. SIMPSON, RMR- CRR
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| actually have three mnor points that | didn't notice
yesterday in the haste.

| recognize that the parties submtted a joint
instruction, boilerplate, on what is evidence, the one that
tal ks about argunents of counsel is not evidence, et cetera.
It was stipulated Joint Instruction No. 2. | believe you
actually gave that at the beginning of the case, and | think
it should be given at the end of the case as well. The
parties had stipulated to -- it's an Eighth Grcuit
instruction, Section 1.02. And | apol ogize for not noticing
t hat yesterday.

THE COURT: Evidence limtations?

MR. GABRI EL: Yes, Your Honor.

THE COURT: We'll include that.

MR. GABRIEL: And then two really m nor points
On Instruction No. 8, now | ooking at your Draft Wrking Copy
No. 2 --

THE COURT: Yes.

MR. GABRIEL: -- on the second page of it, the
very top, and it's the carryover sentence, it tal ks about
the -- | amtrying to find the beginning. It tal ks about
our contentions and then it says essentially the plaintiffs
contend that Ms. Thomas used Kazaa to downl oad and to
distribute. | would ask that the Court nmake that "and/or

distribute" because |I think it unnecessarily suggests we

LORI A. SIMPSON, RMR- CRR
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have to prove both. | have a simlar conment --

THE COURT: Any objections to that, Counsel ?

MR. TODER: Yeah, Your Honor, because you can't
distribute it if you haven't first downl oaded it; and that
woul d kind of tie into 14. | guess it wouldn't tie into 14,
but since you can't have a distribution wthout a downl oad,
| would want to |leave it.

MR. GABRIEL: That's actually not true.

THE COURT: That's not true because you can

downl oad sonething wi thout distributing it.

MR. TODER: But you can't distribute sonething you

don't have.

MR. GABRIEL: You could actually rip your own CD
for exanple, into Kazaa and then be distributing it.

MR. TCDER: | stand corrected.

THE COURT: It will be "and/or."

MR. GABRIEL: And then really just basically the
sanme coment, Your Honor, at Jury Instruction No. 12 and

here in the second -- Your Honor, | think there's two ways

to do this one. You could say "reproduce and/or distribute"

or in the second sentence you could say "one who either
reproduces or distributes.” 1'Il leave that to the Court's
di scretion.

MR. TODER: Your Honor, can we revisit the

previ ous one, please?

LORI A. SIMPSON, RMR- CRR
(612) 664-5104
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THE COURT: Yes.

MR. TODER: | still want to -- | still think it
can't be -- it has to be "and" because if the only way you
could distribute sonething is to take it off your CD, that's
not part of this case; and there's a ot of innuendo that it
iS.

W tal ked about the CD's that were up there, the
actual physical CD's. She was asked whether or not -- or
the w tness was asked whether or not they gave her
perm ssion for these CD's, the copyright notices. There's
an i nnuendo starting to appear that maybe her ripping CD s
had sonething to do with the allegations in this case.

But the allegations in this case are downl oadi ng
songs from Kazaa and then distributing them The actual
| ogs of the screen shots, the text versions, they all were
downl oaded files. They had the nanme of the pirate and al
that sort of thing.

So this case is not about her taking any kind of a
CD, putting it on her machine, and then turning it out and
sending it to sonmeone else. So you have to have a downl oad
and a distribution.

(Pause.)

MR. GABRI EL: Your Honor, | know you're reading.

| don't nmean to interrupt. | do want to indicate our

all egation fromthe begi nning of the case in the Conpl aint

LORI A. SIMPSON, RMR- CRR
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is "and/or" and our position is under the copyright |aw we
have to prove one or the other, not both.

M . Toder saying we don't nake the allegations --
we asked questions about were you authorized because that's
an el enent of what we have to prove. She had no
aut hori zation to either copy or distribute. That's what
t hose questions went to.

You can distribute wi thout downl oading, | think
that's a correct statenment of the law, and the Conpl ai nt
from day one says "and/or."

THE COURT: |'mgoing to keep it "and/or."

MR. TCDER: Ckay.

THE COURT: Let's go to 12. It wll be "either
one who produces or distributes.” |Is that agreeable?

MR. GABRIEL: |'msorry.

THE COURT: On 12 --

MR. GABRIEL: Did you say -- where did you put the
word "either"?

THE COURT: At the beginning of the second
sentence, "either one who reproduces or distributes.”

MR. GABRIEL: My | suggest, Your Honor, "one who
ei ther reproduces.” Just grammatically | think that's
easier to read.

THE COURT: "One who either."”

MR. GABRI EL: Thank you, sir.

LORI A. SIMPSON, RMR- CRR
(612) 664-5104
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THE COURT: Any other mnor corrections before we
get to 14 for defense?

MR. TODER: No, Your Honor.

THE COURT: Let's turn to 14. Counsel, you cited

Perfect 10 vs. Amazon.com for the proposition that your

instruction should be given. Wuld you help the Court out

in looking at Perfect 10 vs. Amazon. M reading of it, it

doesn't apply.

MR. GABRIEL: It's in Note 14, Your Honor, and it
really just follows the Napster Ninth Crcuit case that we
cited. W cited about ten cases yesterday.

THE COURT: R ght.

MR. GABRIEL: And | think really the point that
it's making, as | recall it -- and |I apologize |I don't have
it wwth me -- basically is the point | nmade yesterday, that
if there's an index and if there's sonething behind the
i ndex, that would be a distribution; and if there's nothing
behind the index, if it's just a list of files -- a list of
nanes, excuse ne, just a list of names w th nothing behind
it, that would not be.

THE COURT: Dealing wth the -- are there any --

MR. GABRIEL: Your Honor, I'msorry. M client is
whi spering at ne here. My | have just a second?

THE COURT: Go ahead.

(Pause.)

LORI A. SIMPSON, RMR- CRR
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MR. GABRIEL: Your Honor, if |I may, | can add

sonmething ny client just remnded ne of. | think | advised
the Court yesterday and we cited the Napster -- the first
Napster decision in the Ninth Grcuit where the court -- and

actually the citation we gave you quotes it, "Napster users
who upload file nanes to the search index for others to copy
violate plaintiffs' distribution rights."

After remand we talked a little bit yesterday
about the Napster district court case and the Napster
district court case seened to contradict the Ninth Grcuit,
whi ch woul d be somewhat unusual, | suppose, although, as |
said yesterday, the Napster district court case said the
proposition | just said, if it's only an index, that's not
enough.

The Perfect 10 vs. Amazon case actually reaffirns

the Napster decision and clarifies. So that's kind of the
stream and that's what it's tal king about.

THE COURT: Do you know of any adverse deci sions,
district court decisions?

MR. GABRIEL: Are you asking nme that, Your Honor?

THE COURT: Yes.

MR. GABRIEL: Actually, I'mnot aware of any court
opinions that are contrary to the principles that |'ve said.

THE COURT: \What about out of the Eastern District

of New York, UMS Recordings, |Incorporated vs. Marie Lindor,

LORI A. SIMPSON, RMR- CRR
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L-i-n-d-o-r, Cvil Action 05-09 -- 1095, by Judge Trager?
MR. GABRIEL: In that case Judge Trager -- well,

|"mtrying to renenber what decision you're referring to.

amthe lead |lawer in that case, Your Honor. The court

hasn't decided that issue in that case.

THE COURT: Well, | printed out the order and it
says -- there's an objection to the report and
recomrendation to himor to her. | don't know.

MR. GABRIEL: Judge Trager is a him The only --
there's an objection on a discovery issue in that case.

THE COURT: Unless sonething is floating out in
cyberspace that you don't know about, |I'm sure you received
a copy of this. This was issued on Decenber 22, 2006. It
tal ks about --

MR. GABRIEL: WMy | approach, Your Honor? If I
could see that, | probably could help the Court. That case
has been going on a while and it's fairly litigious.
There's a lot of pleadings there. | apologize. 1'mnot
sure which one you're tal king about.

THE COURT: Just hold on for a second.

MR. GABRI EL: Sure.

(Pause.)

THE COURT: It says here, "At trial the plaintiffs

wi |l have the burden of proving by a preponderance of the

evi dence that defendant did indeed infringe plaintiffs’

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

oo/

copyrights by convincing the fact-finder, based on the
evidence plaintiffs have gathered, that the defendant
actually shared sound files belonging to plaintiffs."

MR. GABRIEL: Your Honor, | don't believe that --
now | vaguely recall that. The issue with that was, Your
Honor, related to -- it was a notion in limne, as | recall,
to exclude docunents that were sonething that's simlar to
Exhibit 2 in this case. Those are ones, the Court wll
recall, where Medi aSentry/ SafeNet starts the downl oad and
doesn't conpl ete the downl oad.

The defendant in that case noved in limne to

excl ude those because they had only started the downl oad.

The judge denied that notion in limne and basically said we

have to prove distribution at trial.

The issue that we're raising here was not briefed
inthat -- on that issue. The focus really was, hey, you
don't have the conplete recording, therefore, you know,
that's not enough. And the court denied that notion and
said we have the opportunity to rely on any evidence that
that was the recording and that it was distributed. But
that issue of making available was not briefed in that case
at all.

MR. TODER: May | comrent on that, Your Honor?

THE COURT: You nmay.

MR. TODER: The sentence that you just read, "At

LORI A. SIMPSON, RMR- CRR
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trial plaintiffs will have the burden of proving by a
preponderance of the evidence," et cetera, et cetera, "that
def endant actually shared, actually shared sound files..."
|"mreading fromthe report and recomendation in that very

case, UNMG vs. Lindor.

And in that very same sentence -- | nean that very
sanme paragraph it begins by a U S. Suprene Court quote,
which says, "It is well settled that in order to establish
infringenent two el enents nust be proven, one, ownership of
a valid copyright and, two, copying of constituent elenents

of the work that are original,"” citing Feist Publications,

Inc. v. Rural Tel ephone Service, 499 U S. 340.

And then further in that paragraph we cone exactly
to the sentence that you just read, which suggests that the
nmotion in limne was not set up to deal with this particular
issue, it was set up to do sonething else, but as a general
principle of law that would guide the court in resolving
that matter, this is the position of the court, which is
that you have to have sonmething nore than nerely offering
somnet hi ng.

And if you |l ook at these instructions, the two
versions of 14, one, "the nere act of making copyrighted
sound recordings," et cetera, "without |icense...does not
violate," that nmakes sense. Because if you nake sonething

avail able, there's no evil yet, there's no evil yet.

LORI A. SIMPSON, RMR- CRR
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A person could actually nmake sonething avail abl e
that could be ultimtely used under the fair use doctrine.
It is when you actually have an act, you have a transfer or
a downl oadi ng that you can see that you violated the
copyright statute.

THE COURT: Well, let's go to -- while |'ve got
you up there, let ne be the devil's advocate on this. The

Church of Jesus Christ of Latter-Day Saints, cited at

118 F. 3d 199, it says, "Mreover, even if we were to accept
the Church's argunents, it would not change the outcone.
| f, as the Church says, actual use by the public nust be
shown to establish distribution, no one can expect a
copyright holder to prove particular instances of use by the
public when the proof is inpossible to produce because the
infringing library has not kept records of public use. To
reiterate, a copyright holder should not be prejudiced in
t he sanme manner, nor should an infringer benefit fromits
failure to keep records. In this case the Church's library
did not record instances of public use of the Hotaling
m crofiche. "

MR, TODER: |I'mnot famliar enough wth that case
to distinguish it.

THE COURT: Well, it's saying that by putting
sonmething up for distribution is distribution.

MR. TCDER: That would sort of emascul ate, then,

LORI A. SIMPSON, RMR- CRR
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the plain |anguage of the copyright statute. | think the
problem we have is that we have different circuits in
di fferent cases |ooking at their specific situations and we
still don't have -- we have variations in this |aw

What you said regarding -- or what you quoted
regarding Church, again, | can't distinguish it. It
probably makes sense there, but in this case here you
woul dn't have that problem You have people like
Medi aSentry out harvesting these things, so you have a
distribution. In this nodern age where there are -- there
is evidence of how files nove back and forth, you can prove
t hese things, you don't have those kinds of problens.

THE COURT: Anything else you want to say --

MR, TODER: No.

THE COURT: -- on 147

MR, TODER: No.

THE COURT: Anything else on 14?

MR. GABRIEL: Your Honor, | would just say in
Feist, as the Court is well aware, it cites the el enents of
what we need to prove, which is consistent with -- you have
to prove ownership and a violation of exclusive rights.
That's all the context that that decision is tal king about.
It didn't address the issue -- | lived that one. M. Toder
is right, it just wasn't an issue in that case.

The Court is exactly right about the Hotaling case

LORI A. SIMPSON, RMR- CRR
(612) 664-5104
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and all the cases that it cited. Napster in the N nth
Crcuit, all the various circuit courts that | cited to you
yesterday follow that in this context because there are no
records of who on the other end. In file sharing it is
nefarious in and of itself for all of those reasons.

And M. Toder references the Copyright Act. It
says "distribution to the public.” That's what it says.
This is a distribution to the public. That's what Hotaling
said. It's in there, it's open for anyone, that's
distribution to the public. And it would be inpossible and
there are no records to say who on the other end, out of the
mllions of people, had it. So | believe Hotaling is right.

W cited nine or ten cases supporting our position
and you haven't heard one on the other side.

MR. TODER: Qher than the Lindor case.

THE COURT: Are there any other cases out there
that | shoul d know about ?

MR. GABRIEL: None that |I'm aware of, Your Honor.
| nmean, | can say this. The cases where this has conme up in
other districts, courts have either supported our position
or at least conme up in notions to dismss very early wll
say, you know, that may well be and | don't have to address
it nowon a notion to dismss. But there's no case that |'m
aware of that comes out the other way.

MR. TCDER: |'m unaware of any.

LORI A. SIMPSON, RMR- CRR
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(Pause.)

THE COURT: Al right. The Court will give the
following instruction: "The act of nmaking copyrighted sound
recordings available for electronic distribution on a
peer-to-peer network without |icense fromthe copyright
owners violates the copyright owners' exclusive right of
di stribution, regardl ess of whether actual distribution has
been shown."

Let's nove to the verdict form Any objections to
the verdict fornf

MR. GABRIEL: Your Honor, nmay we have just one
monent, please? W actually got through the instructions,
but not the verdict form

(Pause.)

MR. GABRIEL: GCenerally, Your Honor, | have a
m nor grammatic request. In Question 1, just the
phraseol ogy at the end, "Did Plaintiff Capitol Records own
the copyright to one or nore of the sound recordings it
cl ai s defendant subjected to an act of infringenment," |
woul d suggest "defendant infringed" would be sinpler. And,
of course, that would apply to all of the |like questions.

THE COURT: Any objection?

MR. TODER: I'mjust trying to see what the
corresponding instruction is, whether it was "an act of

infringenment” or "infringed."

LORI A. SIMPSON, RMR- CRR
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MR. GABRIEL: Brian, | think if you |ook at 10 and
11.

MR. TODER: | have no objection.

THE COURT: We'll nake that change. That will be
on all the questions. It will be 1, 6, 11, 16, 21, and 26.

Any ot her changes?

MR. GABRIEL: No, Your Honor. Thank you.

MR. TCDER: No, Your Honor.

THE COURT: kay. Wiy don't we get situated. The
jury will be comng in at 9:30. W'Il make copies. The
jury gets witten copies of the instructions. W'Il get a
new set to you that has the corrections for your fina
argunments and we'll go fromthere.

Anyt hi ng el se?

MR. GABRIEL: Yeah, | just have two

housekeepi ng -- excuse ne, Your Honor.
(Pause.)
MR. GABRIEL: Sorry, Your Honor. | guess really

two housekeeping matters, if | nay.

Your Honor, Exhibit 5, as the Court wll recall
are the original legitimate CD's of the recordings at issue.
Ri ght now in the exhibit book there are col or phot ocopi es of
the CD's. W actually, obviously, have admtted the actua
CD's.

So just as a housekeeping matter, would the Court

LORI A. SIMPSON, RMR- CRR
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like us to renove the photocopies fromthe book and just
give the Court the CD' s as the exhibit or have both copies
and the CD s?

THE COURT: Counsel .

MR. TODER: W take no position.

THE COURT: Just take out the photocopies. The
CD's will go in.

MR. GABRIEL: That will be fine. W'Ill do that.

And then the second thing relates to the notion in
limne briefing that we had before the case started.
M. Toder, as the Court knows, has raised issues about or
asked questions about are you aware the plaintiffs sued dead
peopl e and questions like that. That was addressed in the
motions in limne brief before and we took the position that
it would be inproper and prejudicial.

| renew that, that there is no evidence in the
case of any such -- other than questions from M. Toder,
there's no evidence in the case regarding any of that and
M. Toder correctly said yesterday other cases are
irrelevant in his notion to exclude M. Sherman. So | guess
what's good for the goose is good for the gander. W woul d
renew our notion in [imne on that.

MR. TODER: Your Honor, | have no intention of
rai sing any of that type of stuff in ny closing.

THE COURT: Anything el se?
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MR. GABRI EL: Just one nonent.
(Pause.)

MR. GABRIEL: Nothing further, Your Honor. Thank
you very much

THE COURT: We'll recess until 9:30.

(Recess taken at 9:00 a.m)
* * * * *
(9:15 a.m)
I N OPEN COURT
(JURY NOT PRESENT)

THE COURT: W're out of the hearing of the jury.
Sir, would you step to the podi um

MR. BANGEMAN: Yes, sir.

THE COURT: What is your nane?

MR. BANGEMAN: M/ nane is Eric Bangenman.

THE COURT: And it's cone to ny attention that you
have talked to two of ny jurors, one yesterday and one this
nor ni ng, that you went into the jury room

MR. BANGEMAN: No, sir, | did not go into the jury
room | ran into himat the water fountain around the
corner fromthe jury room | said good norning to himand |
asked him his nanme because | hope to talk to himafter the
trial. This is the first tinme |'ve ever covered a trial or
ever been in a courtroom so --

THE COURT: Here are the rules. No one is to have
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contact wwth the jurors, talk to the jurors. It will be
reported to ne. Any type of influence on a juror will |and
sonebody in custody.

MR. BANGEMAN: Yes, Your Honor, | understand that.

THE COURT: And you understand that until this
case is over, you are not to have any contact or talk to any
of the jurors; do you understand that?

MR. BANGEMAN: Yes, Your Honor, | understand that.
And | apol ogi ze.

THE COURT: xay.

MR. GABRIEL: Your Honor, could we just ask -- |I'm
not sure we heard the contact with the juror. Just for the
record, what was the contact? | think you said two jurors.

THE COURT: M understandi ng the contact was
out si de.

MR. BANGEMAN:. Yes, exchanging pleasantries on the
way out of the courthouse. They were sitting on the steps
havi ng a snoke and | was headi ng back to the hotel.

THE COURT: And then this norning --

MR. BANGEMAN: Thi s norning sayi ng good norning
and, as | said before, asking his nane outside the jury
room | was just wal king around the corner to the drinking
fountain over towards the nen's room and happened to bunp
into him

MR. GABRIEL: Your Honor, may | just ask

LORI A. SIMPSON, RMR- CRR
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M . Bangeman if he discussed anything of substance with
t hese people. | think we should have that on the record.

MR. BANGEMAN: No, Your Honor, | did not discuss
anything pertaining to the case at all with any of -- at any
time with any of the jurors.

THE COURT: Anything el se, Counsel ?

MR. GABRIEL: No. Thank you, Your Honor.

(Recess taken at 9:20 a.m)
xx k% *
(9:35 a.m)
I N OPEN COURT
(JURY NOT PRESENT)

THE COURT: Counsel, what is the problenf

MR. GABRIEL: |It's very mnor, Your Honor. We
very much appreciate your adding the instruction about what
is evidence and | noticed one of the things that are not
evi dence, the phraseol ogy "statenents, argunents, questions,
and comments by |awers are not evidence."

As everyone knows, we have had several |awers on
the witness stand. So we would ask that you just add the
word "trial |lawers,"” the word "trial" before the word
"l awyers.” And | think M. Toder has no objection to that.

MR. TOCDER: | don't.

THE COURT: | wll say "by the lawers trying this

case."

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

olele)

MR. GABRIEL: That's fine, Your Honor. Thank you.

THE COURT: Anything else before we bring out the
jury?

MR. GABRIEL: No, Your Honor. Thank you very
much.

MR. TODER: Nothing fromthe defendant.

I N OPEN COURT
(JURY PRESENT)

THE COURT: You may begin your final argunent.

MR. TODER: Thank you, Your Honor. My it please
the Court, Counsel, Menbers of the Jury.

Wien | first addressed you on our opening
statenent | told you that we have a very tough row to hoe
because plaintiffs have evidence that soneone using the nane
tereastarr and soneone who used her |P address account
publ i shed songs on the Internet, and that's their case.

There are certainly alternative explanations,
because ny client didn't do that, but we don't know what
those alternative explanations are. | nean, how can we?
You' ve heard things |ike spoofing, hijacking, drones,
crackers.

You' ve heard all those things, but we can't
enbrace sone ot her explanation and try to convince you
that's what happened instead of what they said because we

don't know what happened. Al we know is that Jamm e Thonas
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didn't do this. It wasn't her conputer. Sonebody used her
nanme. Sonebody used her | P address.

Now, you would think that this is an inpossible
situation for us or any defendant simlarly situated, but

it's not inpossible. There is a level playing field

because, as the Court will instruct you, they have the
burden -- it's a very inportant word in this whole
proceedi ng -- they have the burden of proving that Jamm e

Thomas, a hunman being, got on her keyboard and sent out
these things and called herself tereastarr and used her IP
addr ess.

The only evidence that plaintiffs presented -- and
" mnot going to go through all the evidence you saw in the
case. You saw it. But for starters, you had Medi aSentry,
you had Mark Weaver. He tal ked about the nethodol ogy that
was used. And he was a stand-up guy. He never once, he
never once said that they had evidence that Janm e Thonas
was the one that did this.

What their evidence shows, sinply, is that
sonebody naned tereastarr was on Kazaa and Medi aSentry's
evi dence showed that sonmeone using the | P address that
bel onged to the account of Janmm e Thomas was used.

And then you heard from David Edgar from Charter
Communi cations and he testified that the | P address

identified an account. And you will see that |etter anongst
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the docunents that you look at, a letter from Charter
Conmuni cations where they tal k about the I P address as being
the I P address of an account held by Jamm e Thonas.

He didn't testify that fromthe MAC address they
could identify the specific conputer. You will see one
exhi bit where you see a bunch of nunbers on a columm on one
side that has MAC addresses. These are nunbers that are
si nply assi gned.

You can't go out and see what conputer is being
used. You can see what Internet service provider is being
used. You can see what | P address is being used, unless, of
course, it's hijacked, unless, of course, it's spoofed.

And then you had Dr. Jacobson. Dr. Jacobson is
plaintiffs' expert, and I will underline plaintiffs' expert.
He's not a neutral wtness. He doesn't work for the Court.
He's a hired gun. Wat nakes himdifferent than any other
W tness that you have seen is that he is legally allowed to
gi ve an opi ni on.

And | think that you saw that he was maki ng things
up as he went along. For exanple, he gave two reports. The
second report you have in evidence and one of the things he
added in the second report, the one you have, is he decided
to give an opinion to ultimately discredit what Ms. Thonas
said at her deposition.

He said that all these songs that were legally on
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her hard drive, the WA files, he said all those songs, that
they cane on there so fast that they had to have been

downl oaded from anot her hard drive. Maybe she had an
external hard drive plugged in or something. But they
couldn't have been done by the way she said it was done,
putting in a CD and then putting it on the conputer, because
he said it was too fast, you know, this 15, 20 seconds.

Vell, we denonstrated to your satisfaction, |
hope, that he was wong. He was absolutely wong. So what
did he do? He decided to backpedal. He said that, well,
this is a newer version of Wndows. He said it was -- now
it's Wndows 12. They make upgrades sonetines. |If you are
famliar with conputers, you've seen how upgrades occur.
They ask you if you want to upgrade and it happens.

But he wasn't able to testify that the newer
version of the Wndows Media programwas any faster. |
asked him How nuch faster? He didn't have a clue, but he
was still willing to give the opinion that it was faster,
but he didn't know if it was really faster.

And then he tried to backpedal again by saying,
well, it probably went fast here in this denonstration
conpared to what we got off of Exhibit Bto his report, it
went faster here because she's not plugged into the Internet
and, you know, netadata woul d be | oaded.

First of all, on cross exam nation he didn't know
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whet her or not Jamm e Thomas's conputer was hooked up to the
Internet to get netadata and he didn't know whet her or not
the CD that | handed him whether that netadata
automatically gets transferred. He was backpedaling.

And by the way, before we get off the subject of
these CD's, all those CD' s that Jamm e Thomas purchased - -
you saw that she purchased them You are going to see the
Best Buy -- you've seen the Best Buy receipts. Janme
Thomas is one of the best custoners that record conpanies
ever had around here. | nean, she bought hundreds of these
t hings and she paid dearly for them

She bought all kinds of CD' s before February 21
2005. She bought all kinds of CD's after February 21, 2005.
There are no allegations in this case at all that she took
CD's and then put them on her nmachine and then sent them
out.

You will renmenber that the text | ogs of the screen
shots show that these were all songs that had been pirated
from soneone el se. Renenber they had the nanes of the
peopl e who were all proud of thenselves for being the first
ones to put this stuff up. That tereastarr screen that you
saw wasn't conposed of any kind of CD that Jamm e Thonas
bought that was on her machi ne.

So, back to Dr. Jacobson. He said he's making

$200 an hour. | asked hi m how much noney he had been paid
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so far and he told us. | asked him-- or on direct
exam nation he was asked, Wll, Dr. Jacobson, how many hours
did you work on this? And he said, Five or six hours. 1In

ot her words, he's trying to convince you that he's not
getting a lot of noney to testify in this case, he's not
really a hired gun, he only worked five or six hours in this
case.

And then back on ny cross exam nation of
Dr. Jacobson, on page 6 of his report, which you're going to
get, | started reading off all the things that he said he
| ooked at and did on this case, all the depositions that he
| ooked at, all the -- he did a forensic exam nation of the
conputer, all this stuff. And then | said, You really only
did that in five or six hours? O course he was speechl ess.
He's in a bad situation.

He was in a bad situation because if he really did
only work five or six hours on this case, he couldn't give
this case the tinme and attention that it deserves; and if he
did work nore than that, he couldn't change his testinony.

Dr. Jacobson, he admtted that he's getting sone
notoriety fromthis case across the country and that hel ps
hi s busi ness Pal sai des, which deals with Internet security
of hijackers and -- crackers and hijackers. So he has
incentive to testify, he has a financial incentive to

testify the way that he did.
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He al so said that he never cane upon anyone el se
naned tereastarr and then he admtted that, yeah, there's
about 2 mllion people on the Internet at any given tinme and
maybe he | ooked at |ess than half a percent.

He al so said that he | ooked at over 200 -- he's
aut hored over 200 reports for the recording conpany and then
he said he never subsequently went back, never went -- he
never did any followup to see whether or not he was right
or not. Do you renenber when | asked hi m about these
di fferent people?

The reason | say this all about Dr. Jacobson is
because you are going to get an instruction from Judge Davis
that says this. "After making your own judgnent, you wll
give the testinony of each witness such weight, if any, that
you think it deserves. |In short, you may accept or reject
the testinony of any witness, in whole or in part."” And |
woul d respectfully ask you to reject all of the testinony
that you heard from Dr. Jacobson

And, again, the best the plaintiffs can do is show
t hat sonebody naned tereastarr had sonmehow used -- hijacked,
used ny client's I P address. So the big question is, well,
could it have been Jamm e Thonmas, could it have been her?

The plaintiffs are relying on circunstanti al
evi dence to show that it was her. They're tal king about the

fact that the hard drive was replaced. But circunstanti al

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2/9

evi dence can work both ways. Let's just take a | ook at
that. Could it have been Jamm e Thomas? Wat is the
circunstantial evidence?

Her boyfriend, Kevin Haveneier, he didn't think
that she did this, he didn't see any evidence of her doing
this. They tried to inpeach him They nentioned that
Jamm e Thomas nade a Valentine's CD for him This is a red
herring. It was done legally. It did not involve Kazaa.

So Kevin Havenei er does nothing but support the fact that
this wasn't Jamm e Thonas.

Ryyan Maki, renenber Ryyan Maki? He is the guy
fromBest Buy. He testified that she brought her conputer
in for arepair. She didn't bring the conputer in to
replace the hard drive. |It's not a big deal, you can go out
and buy a hard drive and replace it yourself. She brought
this in for a repair and it was Best Buy's decision to
repair this hard -- or to replace the hard drive. It wasn't
hers.

And by the way, since we're tal king about Best
Buy, again, |look at the Best Buy exhibits in this case, |ook
at what a great customer she is. She is sonebody who buys,
she is sonebody who buys her CD's, and that is inportant
circunstantial evidence.

Now, all of those CD s that she bought at Best Buy

she could have -- she didn't have to buy them from Best Buy,
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did she? She could have -- she knew about Kazaa. She could
have gone on Kazaa and got all those songs for free. W
know that those songs are out there because, as was
testified, pirates, you know, they can't get to the Internet
fast enough to throw these things out. But she didn't do
that. She bought them

Let's look at Janmm e Thomas's own testinony.

Again, she testified that she brought the conputer in to be
repaired, not to have the hard drive replaced, and she did
this on March 6, 2005. Keep these dates in m nd because
they're so inportant. Renenber, the allegations are that
there was this downl oadi ng on February 21, 2005.

Jamm e Thomas got no notice of anything. They
said -- one of the witnesses said that when you -- with this
handshake, Medi aSentry, when you do this handshake, that
they send out an e-mail to confirm and back again.

Renmenber, the e-mail went to tereastarr @azaa. Janm e
Thomas's e-nmail is tereastarr @harter. She wouldn't have
got this e-mail.

So, in other words, she would have had no notice
what soever of any kind of a lawsuit that was out there being
formul ated. No one was plotting against her that she was
awar e of.

She sinply got her conputer repaired on March 6th,

where they replaced the hard drive, and it wasn't unti
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April 22, 2005 when she first got a notice. She first got a
notice on April 22nd and that's the letter from Charter.

So this is not a case where she finds out that
soneone is after her or sonething has been done wong, let's
go do sonething with the hard drive. That's clearly not the
case at all.

It wasn't until August 19, 2005 that she finally
gets a letter fromlawers for the plaintiffs saying we
t hi nk you' ve done sonet hing wong, get ahold of us. And
they also, by the way, nade a big point of that letter said
there's an obligation to preserve evidence. There's no
evidence in this case that Ms. Thomas di d anythi ng ot her
than preserve evidence after she got that letter on
August 19, 2005.

And, of course, the circunstantial evidence that
plaintiffs are really relying on is that when she gave her
conputer to her |lawer, she tells him nme, us, that it
was -- that nothing has been replaced, it was done in 2004,
not 2005. And she said the sane thing in her deposition.

So was she lying or was she m staken? This is a big deal.

It says right on the hard drive, it says right on
the hard drive nmanufactured in January of 2005. No one
would try to, with a straight face, try to conceal a fact
that material if she handed you a hard drive that said on

there manufactured in January of 2005. She was m st aken
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And her deposition testinony, it was consistently
a year off. She said she bought it in 2003. Wll, she
bought it in 2004. And then she was asked about that.
Everything was a year off. She was m staken. She was
m st aken. She wasn't |ying about that hard drive.

And this is what plaintiffs are trying to convince
you, is that the fact that the hard drive was replaced, that
this nust prove that whoever used tereastarr out there nust
really be Jamm e Thonas.

And, again, as | said to you in opening statenent,
woul d anyone who was actually going to do sonething |ike
that use the nane that everybody knows them by? She could
have used any nane in the world if she actually did this,
but she didn't do this. And if sonebody -- think about
this. |If sonebody is going to hijack your |IP address,
woul dn't they use the sane nanme? Wuldn't they? It's
likely. She wasn't lying about that. She nade a m st ake.

And then we have this evidence about the MAC
address. The MAC address was assigned to Jamm e Thomas's
nodem And Dr. Jacobson, the one thing he did admt on
cross exam nation, that a MAC address can be spoofed and an
| P address can be spoof ed.

And, again, we can't prove spoofing, we can't
prove any other kind of evil, but, again, we don't have to

because plaintiffs have the burden of proof in this case to
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prove that this human being, Jamm e Thonmas, was at the
keyboard and she's the one who went on Kazaa and she's the
one who did all these things. The plaintiffs on this record
have not net their burden of proof.

Let nme show you sonething. Wen you go back to
deli berate, you're going to be given a docunent that | ooks
like this. It's called a special verdict form And this is
where you are going to answer sonme questions.

The first question you're going to be asked for
each plaintiff, it will say, "Dd Capitol” -- "Plaintiff
Capitol Records own the copyright to one or nore of the
sound recordings it clains defendant infringed?" And it's
the sanme kind of question you're going to get for each
plaintiff.

Then you are going to have to decide right away,
before you get down to any allegations of infringenent, as
to whether or not these people actually did own -- did they
really prove that they owned these titles.

The first witness, the witness for UVG the
wi tness for Sony, they both signed declarations. Renenber
the declarations that | presented to then? They lied in
their declarations. These were under oath. They said that
plaintiffs actually observed this particul ar defendant. You
can consi der that.

Do you renmenber the gentlenman from Capitol Records
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who wasn't really sure about the corporate structure of the
parent and who owned what? It's sonething you have to think

about, did they neet their burden of proof on who owns these

t hi ngs.

But nore inportantly, each of these questions --
each of these plaintiffs wll have a second question. "If
you answered 'yes,'" in other words, if you decided they

really did owmn the titles, "did the defendant commt an act
of infringenment wth respect to one or nore of these

copyri ghted song recordi ngs owned by Plaintiff Capitol
Records?" And the Judge is going to instruct you as to what
an act of infringenent really is.

And we submt that in every one of these cases
when you go down the special verdict form all these
guestions that start with, "If you answered 'yes' to the
previ ous question, did defendant commt an act of
infringenment with respect to one or nore copyrighted song
recordi ngs owned by" each plaintiff, the answer should be no
for every single one of those because they have not net
their burden, the thing that keeps this a |evel playing
field, for each one of those plaintiffs.

The last thing | want to say to you is you don't
have to award the record conpanies any noney. You don't
have to do that because they didn't earn it in this trial.

They didn't earn it because they did not neet their burden
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of proof.

More inportantly, Jamm e Thomas did not do this.
Jamm e Thomas did not do this. Janmm e Thomas was not the
person masqueradi ng as tereastarr with her | P address.

So that's all | have to say. The case is yours to
deliberate. | sincerely thank you for your attention.

MR. GABRIEL: My it please the Court, Counsel,
Ladi es and Centl enen.

Before | launch into what | wanted to say, | too
want to take a nonment on behalf of M. Qppenhei m and
M. Reynolds and all of ny clients to thank you. W know --
we, believe it or not, choose to do this. W know that you
guys did not and gals did not choose to do this, and we very
much appreci ate your service and kind attention in this
case.

In his closing M. Toder tal ked about, he told you
about theories and speculation and a |lot of things that have
nothing to do with the actual issues in this case. 1'd |ike
to focus on the actual issues in this case and the evidence
in this case.

The evi dence here showed that the record conpani es
owned and properly registered the copyrights on the 24 sound
recordings that are at issue in this case and that the
def endant infringed on those 24 sound recordings by trading

files on the Kazaa file sharing service under the user nane
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tereastarr.

Judge Davis is going to instruct you that to prove
copyright the record conpanies have to show two things,
valid ownership of their copyrights and registration and
that the defendant violated one of the exclusive copyright
rights, either the right of reproduction or copying or the
right of distribution. W've shown both here.

Let ne turn first to ownership. And we don't have
to spend a lot of tine tal king about ownership in this case
because, Ladies and Gentlenen, there is no issue of
copyright ownership in this case. Every one of the record
conpani es' representatives cane here and told you that they

own or control the copyrights of all 24 sound recordings at

i ssue.

Exhibit 3 in the case shows the certificates of
copyright registration, which you wll see. They're all in
evidence. They were not disputed. They're all in the nanes
of the plaintiffs or in conpanies that ultimately -- in

nanes of conpanies that ultimtely becane the plaintiffs.
That was not di sput ed.

There's no evidence at all that these -- there's
no dispute that as to every one of these 24 recordings they
were all properly registered and, in fact, as you'll see
fromthe forns, they were registered nore than three years

before the Conplaint was fil ed.
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In fact, Ladies and Centlenen, the evidence also
shows you that before this trial the defendant admtted that
she had no evidence to contest valid ownership, valid
registration, or that the registrations were filed in
advance. She told you that before trial. Those were --
remenber | showed you her answers to requests for adm ssions
and her deposition testinony. She said, Yeah, | testified
to that then.

At this trial, when it cane tine for trial, she
chose to nake us prove it even though what she said before
trial was true. She had no evidence to contest ownership
and M. Toder didn't present any evidence just now to
contest it other than to call ny clients liars.

There is no dispute on copyright ownership in this
case. There's no dispute. W own all the copyrights.
There's no evidence to contradict that. W registered them
validly and before -- three years before the case was fil ed.

And we've put up on the screen to remnd you --
you'll see this. These are Exhibits 1 and 2, the recordings
that are at issue. And you wll recall that during and
before the trial we have withdrawn the Virgin Records song
"Back" and al so the two Godsmack recordi ngs, and they
expl ained why. It was expl ai ned why.

There's no issue of ownership in this case. W

own the recordings. So that brings us, Ladies and
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Gentlenmen, to the real issue in this case, which is whether
t he defendant violated any of the record conpanies'
exclusive rights and in particular their exclusive rights to
copy their copyrighted sound recordings or, not "and," or to
di stribute those recordings.

The defendant tal ks a | ot about the burden of
proof and suggests to you that there's this extrenely high
burden, like this is a crimnal case, beyond a reasonabl e
doubt .

Pl ease listen to Judge Davis's instructions on the
burden of proof. He's going to instruct you that our burden
is to show you that the greater weight of the evidence, the
greater weight of the evidence shows you that the defendant
either copied or distributed at | east one of the copyrighted
wor ks at issue.

| want to turn first to distribution and |I want
you to listen carefully -- and you'll see the instruction, |
believe, in witing -- to the instruction on distribution.
To prove distribution we do not have to prove who received,
who got that copyrighted work from the defendant.

Judge Davis is going to give you an instruction
that the act of making copyrighted sound recordi ngs
avail able for electronic distribution on a peer-to-peer
network without |icense fromthe copyright owners viol ates

t he copyright owners' exclusive right of distribution,
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regardl ess of whether actual distribution has been shown.
If it was in the share folder and if it was available for
sonmeone to get it, it was distributed.

Ladi es and Gentlenmen, | respectfully submt that
we met our burden of showi ng the greater weight of the
evi dence proves our case and | respectfully submt we've
nore than met our burden here.

So what was the evidence of distribution? Let ne
turn to that. The evidence showed you -- and | submt,
again, it was not disputed -- that every single one of the
sound recordings that are at issue in this case were in the
share directory, that share folder, which is Exhibit 6.
Every one was available for distribution on Kazaa. It was
avail able for distribution.

And in fact, Ladies and Centlenen, the evidence
showed you nore than that. It showed you there were actua
downl oads in this case. SafeNet downl oaded a sanpling of
t he recordi ngs.

So not only were they available for distribution,

every one of them we have evidence they were. They were

downl oaded, literally downl oaded. Even though we don't have

to prove that to you, we have that evidence.
Mar k Weaver of SafeNet testified, and I'll agree
with M. Toder he was a stand-up guy. He told you -- and,

again, it wasn't disputed -- that on February 21, 2005 his
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conpany, which is a conpany that the record conpanies retain
by contract, found a user distributing 1,702, 1,702 nusic
files, including the 24 sound recordings at issue in this
case, on Kazaa.

And he said that he found it on the Kazaa file
sharing service at that long I P address we have tal ked about
too many tines, 24.179, et cetera, and he told you that the
user nane was tereastarr @azaa.

M. Waver also told you -- and, again, it was not
di sputed -- that SafeNet found this individual by | ogging
onto Kazaa just |ike anyone else could do. They went on
Kazaa just |ike anyone el se, |ogged on, and searched for the
record conpani es' sound recordings.

Once SafeNet found the user, it took screen shots
of the user's share folder. And renenber he told you it's
like a photograph in tinme. This is one page of the screen
shot. The user nanme of the person who is infringing was, of
course, tereastarr @azaa.

And M. Weaver told you that SafeNet al so
preserved a wide variety of conputer data that it found.
Those are going to be Exhibits 7 through 11, which you'll
get an opportunity to | ook at.

M. Weaver told you SafeNet didn't make up that
data. It was there. Al they did was collect it. It was

existing data. They just had to collect it. It was there,
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the conputers talking to each other. SafeNet just collected
t hat .

So SafeNet is -- and then you'll see this exhibit
is |like 60, 70 pages. SafeNet began to downl oad every
single one, every single one of those nusic files in
tereastarr's share folder, all 1,702. M. Waver told you
that that was in part to make sure that there was a there
there, there were real files there.

He told you that he could have downl oaded every
single one of the 1,702, but he stopped the download. He
confirmed that there was a there there, there were files,
and then he downl oaded a sanpling. He tal ked about a
sanpling of 11 recordings. He nade the decision not to
downl oad all 1,700, although he could have.

The sanpling that he downl oaded is in evidence,
although it's going to be a CD, not -- | guess you will have
the opportunity to play it. It's Exhibit 12, and that
sanpling is there. Tereastarr distributed every one of
these sound recordings to SafeNet. They were nade
avai l able, that's distributing, and Saf eNet actually got a
sanpling of them

Every one of the sound recordings in this case,
all of the ones listed on Exhibits 1 and 2 that have not
been withdrawn were in the share folder and every one was

avail able for electronic distribution, regardl ess of whether
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actual distribution has been shown, and that is not
di sput ed.

And agai n, Ladies and CGentl enen, renenber the
context, renenber the context that we're tal king about here.
This is file sharing. Tereastarr was on a network -- and |
know this is hard to read and | apol ogize -- in which
2,314,213 users were online sharing 848 mllion files.

Both M. Waver and Dr. Jacobson told you that
this is the very purpose and nature of Kazaa. People go
there to participate precisely because they want to trade
files. That's what it's about. If no one is trading files,
there's no business for Kazaa. That al so proves
distribution, and it wasn't disputed that every recording in
the share folder was available for distribution,

So, Ladies and Gentlenen, | submt to you that the
greater weight of the evidence does show you that all 24 of
the sound recordings at issue were distributed, available
for electronic distribution and, in fact, actually. They
were at least distributed to SafeNet and there was no
evidence to the contrary, none.

So let ne turn to reproduction, copying. Now,
"Il start by saying, given that the greater weight of the
evi dence here shows there was distribution, you actually
don't even need to get to this issue. |If you find

di stribution, you don't even have to get there.
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But if you choose to get there, you will see that
the greater weight of the evidence shows that the record
conpani es' copyrighted works were copied w thout their
perm ssion. They were downl oaded to that share fol der.

Both M. Waver and Dr. Jacobson told you how
legitimate CD' s have no netadata. And M. Toder talked
about the evidence yesterday. Dr. Jacobson testified on
direct, he told you there was no netadata on a legitimte
CD. Then he shows hima CD. |s there netadata on this one?
Dr. Jacobson is a scientist and he said, | would have to
| ook at that specifically, but generally they don't have any
nmetadata on them And that's one way you know. M. Waver
said the sane thing.

If you ook at the user logs, there's a thing
call ed a conpressed user |og and an expanded one. They're
Exhibits 8 and 9. You'll see a great many of the recordings
had netadata and netadata descri ptions.

And renenber M. Waver's colorful testinony about
the signatures of the pirate groups, all those pirate
groups, R pped By So-and-So, Wio Else. These pirate groups
are known and people -- and they're proud of thensel ves.
They are very proud that they get to be the first one to get
a recording online for people to get and they put their name
on it.

Legitimate CD's or CD's ripped by a person putting

LORI A. SIMPSON, RMR- CRR
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them on as a normal person if they were your own don't have
anything like that. That shows, M. Waver said and

Dr. Jacobson said, that these were ripped by a pirate group
and that they were downl oaded -- that they're unauthorized
copi es that were downl oaded.

It wasn't disputed that these CD s were not
ripped -- were not CD's ripped by tereastarr. W know
they're not CD's ripped by tereastarr because they have al
that netadata fromthe pirate groups on there.

How el se do we know these were copied -- these are
unaut hori zed copies? M. Waver told you about the file
nanes thensel ves sonetinmes have the little signatures of the
pirate groups. You will renmenber his testinony about that.

Both M. Waver and Dr. Jacobson told you about
t he nam ng conventions in the share folder were all over the
map when you | ook at that nmetadata. |f soneone is ripping
their own they use the sane convention, nanme of artist,
song, album and it's all consistent so they can search the
same way. They both told you the nam ng conventions were
all over the map, suggesting these were not copied by one
person. These were unauthorized copi es.

And lastly on reproduction, we know that the nusic
files in the Kazaa share fol der were not any CD s ripped by
this def endant because, assum ng she actually ripped her own

CD's at sone point intine, the nusic files in the share
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folder were in a different format.

All but one of the -- or maybe it was two -- of
the 1,702 nusic files in the share folder, which is what's
at issue in this case, were in MP3 format. The defendant
told you she ripped her owmn CD's or suggests she ripped her
own CD's and they were all in WWA format, Wndows Medi a
Player format. That's conpletely different.

Now, we acknow edge that the defendant purchased
CD's. She has a nunber of CD s, whatever nmany they may be.
She does. She bought a lot of CD's. That doesn't nean she
had a right -- even if there was evidence of her ripping
into the Kazaa share fol der or wherever else, she doesn't
have a right to copy her own CD's to a Kazaa share fol der
where they are being distributed to mllions of other
people. That's an unauthorized distribution. They would be
made available for electronic distribution if they were
ripped into that Kazaa share fol der.

Ladies and Gentlenmen, | submt to you again that
all -- in light of all this evidence, not one bit of which
was di sputed, the greater weight of the evidence shows that
the recordings in tereastarr's share folder were copied from
sonmeone el se on Kazaa and not ripped by tereastarr.

And so | suggest to you that there really is no
question here that sonmeone using the nane of tereastarr was

di stributing the copyrighted recordings at issue on the date
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in question and that sonmeone using the nane tereastarr
downl oaded or copied those recordings from other users on
Kazaa wi thout ny clients' perm ssion.

So the issue really cones down to whether the user
who was trading files on Kazaa on the date and tine in
gquestion under the file -- under the user nane tereastarr
was, in fact, the defendant, Jamm e Thomas. | submt to
you, Ladies and Gentlenen, that the greater weight of the
evi dence shows you that it was. Al fingers point at Jamm e
Thomas in this case, Ladies and Centl enen.

First let's talk about the I P address and the
nodem MAC address. You heard evidence about this from David
Edgar of Charter Comrunications, another stand-up guy. He
told you that Charter was able to use the | P address that
Medi aSent ry/ Saf eNet got .

And Medi aSentry didn't make it up. Renenber the
testinony about data packets. Wen conputers are
comruni cating to one another, an |IP address cones fromthere
automatically. So we knew what that | P address was on the
date and ti ne.

Wl |, Charter Communications, the way they have
their records -- and M. Edgar told you why they keep them
He told you they go fromthat |IP address to figure out the
nodem MAC address nunber. The nodem MAC address nunber,

M. Edgar said, was |like a serial nunber on their machine
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that they're leasing to their custoner.

It's inportant that they keep track of their
machines and it's particularly inportant because M. Edgar
told you that they use that nodem MAC address -- that's in
their billing records, that's how they bill their custoner.
If they don't have that, Charter Communications goes out of
busi ness.

So this evidence -- and then, as you will recall
Charter got a subpoena. They said, okay, we connected the
| P address to the nodem MAC address and then the nodem MAC
address to the defendant, Jamm e Thomas. So Charter
connected that information, connected those dots for you.

And renmenber -- it's inportant to renenber | had
Ms. Thomas on the stand yesterday read to us her responses
to witten questions we sent her and we asked her, Wuat's
your nodem MAC address nunber? Conpletely independently of
Charter, she told you it was that nunber. Ws that a
coi nci dence?

Second, the tereastarr user name points directly
at the defendant here because she used tereastarr for
everything. |It's not disputed. She used it, tereastarr, as
her conputer user nane. This is her screen shot from her
desktop, "tereastarr."” She told you tereastarr was the nane
she used for instant nmessaging and for e-mails. She also

used the nane for online accounts, including Wal -Mart and
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Best Buy. And you saw those things called cached pages.
Here is the cached page from match.com There's tereastarr
and there's M. Thomas. She used it for online video ganes.
She used the nane tereastarr for the website she created and
desi gned at nyspace.com She used it when she posted to
this antirecording industry blog called The Recording

| ndustry vs. The Peopl e.

Ladies and CGentlenen, is it believable that it was
just a coincidence, is it believable that it's just a
coi nci dence that we had tereastarr @azaa or is it nore
likely that the nane, user nanme, here was tereastarr @azaa
because it was the defendant, Jamm e Thonmas?

Wul d you put the chart up again, Tim Third, now
we know it's the defendant. Renenber what she said about
her conputer. She only had one conputer in the hone in all
of the relevant tinmes at issue. That conputer was in her
bedroom She drew that little -- we have the diagram of her
hone.

And it was password protected and she was the only
one who had the password. There was nobody el se who coul d
use this conputer to get into tereastarr, that account, on
her conputer. There was no one else who could do it.

When she testified in this court she did not try
to tell you anybody else did it. You heard specul ati on.

You heard questions. M. Thomas testified. D d she tel
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you ny kid did it, ny boyfriend did it? No. She didn't try
to point to anybody, because she did it.

Fourth, renenber, Ladies and CGentlenen, the
i nstant nessages. SafeNet told you -- Mark Waver told you
that SafeNet sent two instant nessages to tereastarr @azaa,
one on February 21, 2005 and one on February 22, 2005.

It was not disputed at all that these were sent
and there was not one shred of evidence that this defendant
didn't get them She testified. D d you hear her say |
never got those instant nessages? There is no evidence that
she didn't get them

Finally, in ternms of how we know it's Jamme
Thomas -- and, again, does the greater weight of the
evi dence persuade you it's Jamm e Thonmas? That's the
st andar d.

Renenber all the testinony about her nusical taste
and | spent a lot of tine with that, maybe too nuch tine
with that, yesterday. The defendant told you she has
wi de-ranging eclectic tastes in nusic. She listens to al
sorts of artists and groups that many of us may never even
have heard of. W had a debate, | guess, on our side about
Lacuna Coil. | had never heard of them before. They're an
Italian rock group.

| went through a long list of nanmes, you'll recal

yesterday, with her of people and they all match. | listen
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to all these artists. | probably went through 20 artists,
peopl e she goes to concerts for, people she listens to, and
every one of themis in the Kazaa share fol der that we
captured, every single one.

In fact, Ms. Thomas conceded that it wouldn't
surprise her if there were nore than 60 artists in the Kazaa
share folder who are artists that she says she listens to,
60, 6-0. That's a lot of coincidence, that sonmeone's taste
mat ched 60 of those groups, many of which none of us have
ever heard of.

An | P address match and a nodem MAC address match,
tereastarr/user name match, instant nessages, the nusica
taste match, exclusive use of the conputer in her hone,
these all point in one direction and only one direction,
Jamm e Thomas.

Jamm e Thomas infringed the record conpanies’
copyrighted sound recordings in this case. W connected the
dots for you. And how does the defendant respond to all of
this evidence? She really doesn't. She doesn't because she
can't. There is no evidence to dispute any of the facts
that | just shared with you.

So what do you get instead? You get m sdirection,
red herrings, snoke and mrrors, all raised by questions --
in questions by counsel, none of which are evidence. The

Judge is going to instruct you that statenents by the
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| awyers trying the case are not evidence. And all of those
were ainmed at preventing you fromfocusing on the rea
issues in this case, which are the ones that | just laid out
for you.

Let ne remnd you of a few of counsel's
specul ati ons. Counsel argued that no one ever uses their
e-nmai|l address as their Kazaa user nane. D d you hear any
evi dence of that? No.

In fact, Dr. Jacobson told you that it wasn't
true. He said he doesn't always get e-nail addresses when
he | ooks at this, but when he does, they match 50 percent of
the tinme, 50 percent of the tinme. People who do this on
Kazaa don't think they're going to get caught. They don't
think about that. There are mllions of them The odds are
probably slimwe're going to catch you all.

Then we had the ever-changi ng, ever-fascinating
theories that M. Toder floated out there in his questions.
Renenber the conputer party, they had a big conputer party.
This was raised in a hypothetical by counsel. There's no
evi dence to support any conputer party.

In fact, M. Waver and Dr. Jacobson told you it
didn't happen based on the data. Renenber that Exhibit 17,
the Charter docunents that show the client MAC address.

That client MAC address stays the sanme | think it was for

years. | can't renenber. That shows you there was no
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swi tching and switching out of conputers. That's where it
woul d be. There's no evidence of a conputer party.

Then we got floated out the wireless router
theory. M. Toder asked, You know, isn't it possible that
sonmeone was outside her wi ndow tapping into her wireless
account? The problemwth that is there was no wrel ess
router.

Renmenber Dr. Jacobson's testinony about
internal -- excuse ne -- public and private |P addresses.
The private | P address is when you know that there's a
router. There was no private |IP address here. There was no
router. So no one hacked into her systemwith a wireless
router sitting outside her w ndow.

Then we got that long line of questions to
Dr. Jacobson that M. Toder alluded to just a m nute ago
about pollution, nultipeer contam nation, hackers, crackers,
MAC addr ess spoofs, zonbies, drones. These were all raised
in questions by counsel.

May sound inpressive, may sound |i ke a horror
novi e, but there wasn't one shred of evidence, not one shred
of evidence to support any of those theories. They didn't
put any on. And Dr. Jacobson told you w thout any dispute
he saw no evidence of any of those, and he knew what they
all were and he said there wasn't any evi dence of those.

Ladi es and Gentl enmen, ask yoursel ves why she
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didn't call her own expert to testify to any of these
theories that you heard about. He was here in the
courtroom W brought himhere to the courtroom Wy
didn't she ask him about all these theories? Better yet,
ask yourselves why the defendant herself didn't testify
about all of these theories or put on any evidence to
expl ain or support them

W heard a |lot of argunment no one saw Ms. Thonas
doing it. Well, it wasn't disputed, Ladies and Gentl enen,
Kazaa is anonynous. That's the idea. The fact is people
don't violate -- commt copyright infringenment in the public
square. They do it behind cl osed doors.

And you heard an argunent here this afternoon
M. Haveneier -- this is big proof, M. Havenei er never saw
her doing it. Well, renenber M. Haveneier is her boyfriend
and he said he was in her house once every couple of weeks,
| think was his testinony, but your nmenory is what counts.

So she has a relationship wwth M. Havenei er and
she sees her boyfriend once every couple of weeks. If |I'm
in that relationship, | sure as heck hope ny girlfriend
isn't playing on the conputer when | get to see her once
every coupl e of weeks.

Then perhaps we have the ultimate in m sdirection
play, which is that denonstration that we had yesterday.

They desperately want you to believe that this case is about
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that hard drive. It isn't. It is undisputed that that hard
drive was not the hard drive that was connected to the

I nternet on February 21, 2005. It was installed in March of
2005, weeks later.

Ladi es and Gentlenen, the only rel evance of that
hard drive is the fact that it wasn't the right one and
that's the one she gave us. That's the only rel evance of
that hard drive and the fact that the defendant told ny
clients and our expert and her own expert that it was the
right hard drive, that that hard drive was changed in
February or January of 2004.

Now renenber she received a letter fromny clients
in August of 2005. That's in evidence. You'll see that.
That was just five nonths after she had replaced the hard
drive. You would think five nonths after the fact she woul d
remenber it was just five nonths ago and not a year and a
hal f ago.

But what did she tell ny clients? The letter
said, Call. W'd like to discuss this matter and hopefully
resolve this before litigation. So five nonths after the
hard drive was replaced, just five nonths, and six nonths
after those instant nessages were sent she told ny clients,
Cone | ook at the conputer. You're not going to find
anything. She knew when she had that conversation that we

were not going to find anything. She knew the hard drive
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had just been repl aced.

And she led not only our expert, but she | ed her
own expert to believe that this hard drive was replaced in
January or February of 2004, dates she was absol utely
consi stent about in her deposition and every other docunent
in this case, that is, until her own expert discovered the
truth.

Renmenber Dr. Jacobson told you he didn't have the
actual hard drive. Her expert did and he's the one who
found that tag. M. Toder argued to you just a bit ago
here, you know, would she lie about that. The tag is on the
hard drive. The hard drive is inside the machine. Mbst
people, | suggest, wouldn't see it unless they opened up the
machi ne and pulled it out.

Ladi es and CGentl enen, you get to be the judges of
credibility here. You're the only ones who get to judge
that. It's up to you to decide did this defendant just get
the dates m xed up or whether it's not a coincidence that
her whole story just happened to change after her second
deposition and after her own expert figured out what was
going on. Her own expert ratted her out in this case.
That's why they didn't call him

The hard drive that you saw, Ladies and Centl enen,
has nothing to do with this case except for the fact that

she tried to tell us it was the hard drive that was
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connected to the Internet at the right tinme and it wasn't.

Pl ease, please do not |eave your comon sense at
the door. What's going on here was obvious. Just nonths
after she had the hard drive replaced she said, Cone | ook at
the conputer, you're not going to find anything, and then
she gave us the wong conputer.

The hard drive that both her expert and the record
conpani es' expert |ooked at was not the hard drive that was
connected to the Internet on February 21, 2005, which is the
date that matters.

And when, Ladies and Gentlenen, all of these
theories and all of these speculations and all these red
herrings fail, what did the defendant then do? She told you
that all of the various people in this case that we call ed,
many of whom had no connection to one anot her whatsoever,
they all got together and they forged docunents and they
lied. They lied under oath, that's the accusation that's
bei ng nade.

M. Toder just said to you ny clients lied in
decl arations, all of them all the plaintiffs’
representatives canme to you and they |ied under oath, every
one of them several of whom are | awers, sacrificed their
professional licenses and integrities to lie to you under
oat h.

Counsel asked Dr. Jacobson whet her Charter could
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have forged its docunents. | think he used that word. How
cone he didn't ask M. Edgar that when M. Edgar was here?
There's no basis for that suggestion. Wy would Charter
forge the docunents in this case?

He asked Dr. Jacobson whether SafeNet could have
mani pul ated the data here. He didn't ask M. Waver that
when M. Waver was here. And, again, there is no basis for
t hat .

And now in his closing counsel attacks
Dr. Jacobson, and "attack"” is the right word. Ladies and
CGentl enen, again, credibility is for you and we | eave that
in your good hands, but lowa State University, the |owa
State University Police Departnment, the United States
Departnment of Justice, the National Science Foundation, the
Nati onal Security Adm nistration, and the United States
Senate have all vouched for Dr. Jacobson's reputation and
integrity and expertise because they all rely on him

And al though they attack him consider that there
wasn't anyone on the other side to contradict him Wen
you' ve got nobody yourself, | guess you're left with not
much else but to attack. And there was no one else to
contradict himw th good reason, because the defendant
m sl ed her own expert in this case.

And then M. Haveneier, he's another liar, her

ex-boyfriend. Renenber he testified about that conversation
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right after she got -- the first letter that she got. He
said to her, Well, they're not going to find anything. You
j ust changed your hard drive.

And what's her response to that? He wasn't being
truthful when he said that. Well, not exactly. 1In her
deposition she said he wasn't being truthful when he said
that. She tried to back away fromthat on the stand.

Is it believable, Ladies and Gentlenen, is it
credible that all of these people, many of whom didn't know
each other, they all got together, they all forged
docunments, they all lied about what had happened in sone
grand conspiracy in this courtroomto fool you? |Is that
believable? O is it nore believable that the data and the
hard evidence and the testinony that you saw and heard was
the truth?

At the beginning of this case, Ladies and
Gentlenmen, | told you we were here to ask you to hold the
def endant responsi ble for what she had done. The greater
wei ght of the evidence in this case showed you that this
def endant copied and distributed ny clients' copyrighted
sound recordi ngs over Kazaa using the name tereastarr. And
not only did she do that, but then she refused to accept
responsibility for it. In fact, she tried to hide her
actions. She didn't accept responsibility and so we conme to

you to ask you to hold her responsible.
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The issue, Ladies and Gentlenen, then renains
what's the right renmedy. Judge Davis is going to give you
an instruction about statutory damages. The copyright
statute provides that we can seek damages. The statute says
what they are and there are ranges of nunbers.

Judge Davis will instruct you about factors that
you get to consider in |ooking at the statutory danages.

Pl ease | ook at those and consider them and |I only ask that
you consider that the need for deterrence here is great.

Ms. Pariser told you that we would have preferred
to have resolved this matter before we had to file this
awsuit. The plaintiffs' letter in evidence shows that too.
W woul d have preferred to resolve it prior to filing a
lawsuit, certainly prior to having to cone here and have a
trial.

It wasn't to be. The defendant did not take
responsibility for her actions even after she got caught.
She infringed ny clients' copyrights and she tried to cover
it up by telling us to look at the hard drive and then
giving us the wong one.

Now, Ladies and Gentl enmen, how nmuch in danmages are
to be awarded is your job and we | eave that in your good
hands. W only ask that you hold this defendant responsible
for what she's done.

She took hundreds of the record conpani es
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copyrighted sound recordings. She distributed themto
people from SafeNet. She distributed themto mllions of
people, 2 point whatever mllion people, on Kazaa. They
were nmade avail able for anyone to take through electronic
distribution. That's distribution. She distributed themto
mllions of people.

The record conpani es coul d have sued her for
hundr eds upon hundreds of sound recordings. They sued on
just 24 because the point here is not to get the biggest
nunber we could get, this big verdict. The nunber is to
hol d her responsible. W could have sued on hundreds. That
wasn't the point. W sued her on 24. Wat this defendant
did was wong. W ask you to hold her responsible for those
24 sound recordi ngs.

Ladi es and Gentl enmen, thank you very nmuch for your
kind attention.

THE COURT: Let's take a stretch break.

(Pause.)

THE COURT: Menbers of the Jury, we will -- | wll
read the instructions to you. You are to follow along with
me. You are not to get ahead of nme. You will be able to
take these instructions into the jury roomwth you and this
is the law that you have to follow.

As the instructions will tell you, you are the

finders of the facts of this matter and you will apply the
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facts that you found in this case to the lawas | give it
to you.

Menbers of the Jury, the instructions | gave you
at the beginning of the trial and during the trial remain in
effect. | now give you sone additional instructions.

You must, of course, continue to follow the
instructions | gave you earlier as well as those | give you
now. You nust not single out sone instructions and ignore
ot hers, because all are inportant.

The instructions | amabout to give you are in
witing and will be available to you in the jury room
Again, all instructions, whenever given and whether in
witing or not, nust be foll owed.

Do not all ow synpathy or prejudice to influence
you. The |aw demands of you a just verdict, unaffected by
anyt hi ng except the evidence, your common sense, and the |aw
as | give it to you.

| have nentioned the word "evidence." Evidence
i ncl udes the testinony of w tnesses; docunents and ot her
t hings received as exhibits; any facts that have been
stipulated, that is, fornmally agreed, to by the parties; and
any facts that have been judicially noticed, that is, facts
which | say you nust accept as true.

Certain things are not evidence and | will [list

t hose for you now.
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Statenents, argunents, questions, and comments by
the awers trying this case are not evi dence.

Exhibits that are identified by a party but not
offered or received in evidence are not evidence.

oj ections are not evidence. Lawers have a right
and sonetinmes an obligation to object when they believe
sonmething is inproper. You should not be influenced by the
objection. If | sustain an objection to a question or an
exhibit, you nust ignore the question or the exhibit and
must not try to guess what the informati on m ght have been.

Testinmony and exhibits that | strike fromthe
record or tell you to disregard are not evidence and nust
not be consi dered.

Anyt hi ng you see or hear about this case outside
of the courtroomis not evidence.

Nei ther in these instructions nor in any ruling,
action, or remark that | have nmade during the course of this
trial have | intended to give you any opinion or suggestion
as to what your verdicts should be.

During this trial | have occasionally asked
guestions of witnesses. Do not assune that because |'ve
asked questions that | hold an opinion on the matters to
whi ch ny questions rel ated.

In deciding what the facts are, you nmay have to

deci de what testinony you believe and what testinony you do
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not believe. You may believe all of what a witness said or
only a part of it or none of it.

In deciding what testinony to believe, consider
the witness's intelligence, their opportunity to have seen
or heard the things they testified about, their nenories,
any notives they may have for testifying a certain way,
their manner while testifying, whether they said sonething
different at an earlier tinme, the general reasonabl eness of
their testinony, and the extent to which their testinony is
consistent with other evidence that you believe.

I n deciding whether or not to believe a wtness,
keep in mnd that people sonetines hear or see things
differently and sonetines forget things. You need to
consi der, therefore, whether a contradiction is an innocent
m srecol l ection or |apse of nenory or an intentional
fal sehood, and that may depend on whether it is -- it has to
do with an inportant fact or only a snmall detail.

After maki ng your own judgnent, you will give the
testinony of each wi tness such weight, if any, that you may
think it deserves. In short, you may accept or reject the
testinony of any witness, in whole or in part.

In addition, the weight of the evidence is not
necessarily determ ned by the nunber of w tnesses testifying
to the existence or nonexistence of any fact. You may find

that the testinony of a small nunber of w tnesses as to any
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fact is nore credible than the testinony of a |arger nunber
of witnesses to the contrary.

In these instructions you are told that your
verdi ct depends on whether you find certain facts have been
proved. The burden of proving a fact is upon the party who
clainms -- whose cl ai m depends upon that fact.

The party who has the burden of proving a fact
must prove it by the greater weight of the evidence. To
prove sonething by the greater weight of the evidence is to
prove that it is nore likely true than not true. It is
determ ned by considering all the evidence and deci di ng
whi ch evidence is nore believable. |If on any issue in the
case the evidence is equally balanced, you cannot find that
i ssue has been proved. The greater weight of the evidence
is not necessarily determ ned by the greater nunber of
W tnesses or exhibits a party has presented.

You may have heard of the term "proof beyond a
reasonabl e doubt." That is a stricter standard which
applies only in crimnal cases. It does not apply in a
civil case such as this. You should, therefore, put it out
of your m nds.

You are to consider only the evidence in the case.
However, you are not |limted to the statenents of the
wi tnesses. In other words, you are not limted to what you

see and hear as the witnesses testify.
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You may draw fromthe facts that you find have
been proved such reasonable inferences as seemjustified in
Iight of your experience. Inferences are deductions or
concl usions that reason and common sense |ead you to draw
fromfacts established by the evidence of the case.

| am advised that reports about this trial are
appearing in the newspapers, on television and radio and on
the Internet. The person who wote or is reporting the
story may not have listened to all the testinony as you
have, may be getting information from people who you wll
not see here in court under oath and subject to cross
exam nation, may enphasize an uni nportant point, or nmay
sinply be wong. The case nust be decided by you solely and
exclusively on the evidence received here in court.

The rules of evidence ordinarily do not permt
wi tnesses to testify as to opinions or conclusions. An
exception to this rule exists for expert w tnesses. An
expert witness is a person who by education and experience
has becone an expert in sone art, science, profession, or
calling. Expert witnesses may state their opinions as to
the matters to which they profess to be expert and may al so
state their reasons for their opinions.

You shoul d consi der each expert opinion received
in evidence in this case and give it as nmuch wei ght as you

think it deserves. |If you should decide that the opinion of
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an expert witness is not based upon sufficient education and
experience or if you should conclude that the reasons given
in support of the opinion are not sound or if you feel that
it is outwei ghed by other evidence, you may disregard the
opinion entirely.

You shoul d consider and decide this case as a
di spute between persons of equal standing in the conmunity,
of equal worth, and holding the sanme or simlar situations
inlife. A corporationis entitled to the sane fair tria
as a private individual. Al persons, including
corporations and other organi zations, stand equal before the
law and are to be treated as equals.

This is an action for copyright infringenent. A
copyright is the exclusive right to copy. A copyrighted
work can be a literary work, nusical work, dramatic work,
pant om nme, choreographic work, pictorial work, graphic work,
a scul ptural work, notion picture, audiovisual work, sound
recording, architectural work, mask works fixed in
sem conduct or chip products, or a conputer program

The owner of a copyright generally has the right
to exclude any other person fromreproduci ng, preparing
derivative works, distributing, perform ng, displaying, or
using a work covered by a copyright for a specific period of
time. One who reproduces or distributes a copyrighted work

during the termof the copyright infringes the copyright,
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unl ess licensed by the copyright owner.

In this case each plaintiff contends it is and at
all relevant tines has been the copyright owner or |icensee
of exclusive rights under United States copyright with
respect to certain copyrighted sound recordings and that the
def endant, Janmm e Thomas, w thout the perm ssion or consent
of such plaintiff used an online nedia distribution system
known as Kazaa to downl oad the plaintiffs' copyrighted
recordings and/or to distribute the copyrighted recordings
to the public. Each plaintiff contends that Ms. Thomas's
actions constitute infringenent of its copyrights and
excl usive rights under copyright.

Il will now instruct you on the elenents of the
plaintiffs' clains for copyright infringement. 1In order to
prevail on their copyright infringenment claim the
plaintiffs nmust prove two things: First, the plaintiffs are
the owners of the works protected by the Copyright Act;
second, the defendant infringed one or nore of the rights
granted by the Act. Each of these aspects have several
elements that | wll explain to you now.

The first thing that each plaintiff nust prove is
that it is the ower of the works protected by the Copyright
Act. In order to prove this, such plaintiff nust show
either that they -- that it is the owner of the works in

i ssue or that such plaintiff is |icensed by the owners of
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t hose works, permtting the plaintiff to clai mownership of
t hose works or the exclusive rights to the works.

A plaintiff's certificate of registration of its
copyright is what is called prima facie evidence of the
el ement of ownership. In other words, if there is no
evidence against a plaintiff as to that elenent, the
registration certificate alone is sufficient to establish
t hat el ement .

In addition to establishing that the plaintiffs
are the copyright owners of the works in question, the
plaintiffs nust also prove that the defendant infringed the
plaintiffs' rights to those works.

Each plaintiffs claimin this case -- each
plaintiff clains in this case that the defendant viol ated
its exclusive rights to reproduce and distribute its
copyrighted works. One who either reproduces or distributes
a copyrighted work during the termof the copyright
infringes the copyright, unless |icensed by the copyri ght
owner .

The act of downl oadi ng copyri ghted sound
recordings on a peer-to-peer network without |icense from
t he copyright owners violates the copyright owners'
excl usive reproduction right.

The act of maki ng copyrighted sound recordi ngs

avail able for electronic distribution on a peer-to-peer
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network without license fromthe copyright owners violates
t he copyright owners' exclusive right of distribution,
regardl ess of whether actual distribution has been shown.

If you find that Plaintiff Capitol Records,
| ncorporated, had a valid copyright and you find that the
copyright was infringed by the defendant, then you should
find for Plaintiff Capitol Records, Incorporated. You nust
t hen deci de on the anmount of damages Plaintiff Capitol
Records, Incorporated, is entitled to recover.

| f, however, you find that such plaintiff did not
prove an infringenment by defendant, you should find for the
def endant and not deci de any anount of damages.

If you find that Plaintiff Sony BM5 Misic
Entertai nment had a valid copyright and you find that the
copyright was infringed by the defendant, then you should
find for Plaintiff Sony BNG Miusic Entertainnent. You nust
t hen decide on the anount of danmages Plaintiff Sony BMG
Misic Entertainnment is entitled to recover.

| f, however, you find that such plaintiff did not
prove an infringenment by the defendant, you should find for
t he defendant and not deci de any anount of damages.

If you find that Plaintiff Arista Records, LLC
had a valid copyright and you find that the copyright was
infringed by the defendant, then you should find for

Plaintiff Arista Records, LLC. You nust then decide on the
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anount of danmages Plaintiff Arista Records, LLC, is entitled
to recover.

| f, however, you find that such plaintiff did not
prove an infringenment by defendant, you should find for the
def endant and not deci de any anount of damages.

If you find that Plaintiff |Interscope Records had
a valid copyright and you find that the copyright was
infringed by the defendant, then you should find for
Plaintiff Interscope Records. You nust then decide on the
amount of damages Plaintiff Interscope Records is entitled
to recover.

I f however, you find that such plaintiff did not
prove an infringenment by defendant, you should find for the
def endant and not deci de any anount of damages.

If you find that Plaintiff Warner Bros. Records,
| ncorporated, had a valid copyright and you find that the
copyright was infringed by the defendant, then you should
find for Plaintiff Warner Bros. Records, Incorporated. You
nmust then decide on the anount of damages Plaintiff Wrner
Bros. Records, Incorporated, is entitled to recover.

| f, however, you find that such plaintiff did not
prove an infringenment by defendant, you should find for the
def endant and not deci de any anount of damages.

If you find that Plaintiff UMG Recordings,

| ncorporated, had a valid copyright and you find that the
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copyright was infringed by the defendant, then you nust find
for Plaintiff UMS Recordings, Incorporated. You nust then
deci de the anount of damages Plaintiff UMS Recordings,

| ncorporated, is entitled to recover.

| f, however, you find that such plaintiff did not
prove an infringenment by defendant, you should find for the
def endant and not deci de any anount of damages.

In this case each plaintiff has elected to recover
statutory damages instead of actual danmages and profits.
Under the Copyright Act each plaintiff is entitled to a sum
of not |less than $750 or nore than $30, 000 per act of
infringenent, that is, per sound recordi ng downl oaded or
distributed without |icense, as you consider just.

|f, however, you find that the defendant's conduct
was Wil lful, then each plaintiff is entitled to a sum of up
to $150,000 per act of infringenent, that is, per sound
recordi ng downl oaded or distributed without |icense, as you
consi der just.

In determning the just anmount of statutory
damages for an infringing defendant, you may consider the
wi || ful ness of the defendant's conduct, the defendant's
i nnocence, defendant's continuing of infringenent after
notice or know edge of the copyright or in reckless
di sregard of the copyright, effect of the defendant's prior

or concurrent copyright infringenment activity, and whet her
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profit or gain was established.

"WIIlful" nmeans that a defendant had know edge
that his or her actions constituted copyright infringenent.

There are two types of evidence that are generally
presented during the course of a trial, direct evidence and
circunstantial evidence. D rect evidence is the testinony
of a person who asserts or clains to have actual know edge
of a fact, such as an eyewitness. Ci rcunstantial evidence
is proof of a chain of facts and circunstances indicating
t he exi stence of a fact.

The | aw makes no distinction between the weight or
value to be given to either direct or circunstanti al
evidence, nor is a greater degree of certainty required of
circunstantial evidence than of direct evidence. You should
wei gh all the evidence in the case.

The know edge that a person possesses at any given
time may not ordinarily be proved directly, because there is
no way of directly scrutinizing the workings of the human
mnd. |In determning the issue of what a person knew at a
particular tinme, you nmay consider any statenents made or
acts done by that person and all other facts and
ci rcunstances received in evidence which may aid in your
determ nation of that person's know edge.

I n conducting your deliberations and returning

your verdict, there are certain rules that you nmust follow.
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First, when you go to the jury room you nust
sel ect one of your nenbers to act as your foreperson. That
person will preside over your deliberations and speak for
you here in court.

Second, it is your duty as jurors to discuss this
case with one another in the jury room You should try to
reach an agreenent if you can do so w thout violence to your
i ndi vi dual judgnent, because a verdict nust be unani nous.
That neans all 12 of you nust agree to the verdict, to each
verdict on the verdict form

Each of you nust make your own conscientious
decision, but only after you have considered all of the
evi dence, discussed it fully with your fellow jurors, and
listened to the views of your fellow jurors.

Do not be afraid to change your opinions if the
di scussi on persuades you that you should, but do not cone to
a decision sinply because other jurors think it is right or
sinply to reach a verdict.

Renenber at all tines that you are not partisans.
You are judges, judges of the facts. Your sole interest is
to seek the truth fromthe evidence in the case.

Third, if you need to communi cate with me during
the course of the deliberations, you my send a note to ne
t hrough the court security officer signed by one or nore of

the jurors. | will respond as soon as possible, either in

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

bZU

witing or orally here in open court. Renmenber that you
should not tell anyone, including nme, how your votes stand
nunerical ly.

Fourth, your verdict nust be based solely on the
evi dence and on the law that | have given to you in ny
instructions. The verdict nust be unani nous. Nothing I
have said or done is intended to suggest what your verdict
should be. That is entirely for you to deci de.

Finally, the verdict formis sinply the witten
notice of the decision that you reach in this case. The
formreads as follows, and I will read it into the record at
this tine.

United States District Court for the District of
M nnesota. Capitol Records, |ncorporated, a Del awnare
corporation; Sony BNG Music Entertai nnment, a Del anware
general partnership; Arista Records, LLC, a Delaware limted
liability conpany; Interscope Records, a California general
partnershi p; Warner Bros. Records, Incorporated, a Del anare
corporation; and UMG Recordi ngs, Incorporated, a Del anare
corporation, Plaintiffs, vs. Jamm e Thomas, Defendant.
Speci al Verdict Form

Verdict Form W, the jury, inpaneled in this
matter, hereby answer the special verdict questions put to
us as follows:

Capital Records, | ncorporated.
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Question No. 1. D d Plaintiff Capitol Records,
| ncor porated, own the copyright to one or nore of the sound
recordings it clains defendant infringed? There's a place
for your answer, either "yes" or "no."

I f you answer "no," go directly to Question No. 6.

Question No. 2. |If you answered "yes" to the
previ ous question, did defendant commt an act of
infringenent with respect to one or nore copyrighted song
recordi ngs owned by Plaintiff Capitol Records, |ncorporated?
There's a place for your answer, either "yes" or "no."

I f you answer "no," go directly to Question No. 6.

I f you answered "yes" to the previous question, do
you find that the defendant's infringenent was commtted
willfully? There's a place for your answer, either "yes" or
"no."

Question No. 4. |If you found that the defendant
commtted a nonwillful act of infringement with respect to
one or nore copyrighted sound recordings owed by Plaintiff
Capi tol Records, Incorporated, please answer both (a) and
(b) bel ow.

(a) How many of Capitol Records, Incorporated' s
copyrighted sound recordings did the defendant nonw I [ fully
infringe? And there's a place for your answer.

(b) What statutory danmages do you award Capito

Records, Incorporated, for each copyrighted work ($750 to

LORI A. SIMPSON, RMR- CRR
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$30, 000) ?

| f you answered subparts (a) and (b) above, please
go to Question No. 6.

Question No. 5. |If you found that the defendant
commtted a willful act of infringement with respect to one
or nmore copyrighted sound recordi ngs owned by Plaintiff
Capi tol Records, please answer both (c) and (d) bel ow.

(c) How many of Capitol Records, Incorporated' s
copyri ghted sound recordings did the defendant willfully
infringe? There's a place for your answer.

(d) What statutory danmages do you award Capito
Records for each copyrighted work (up to $150,000)? There's
a place for the anpunt.

Sony BMG Music Entertai nnent.

Question No. 6. Did Plaintiff Sony BMs Misic
Entertai nment own the copyright to one or nore of the sound
recordings it clains defendant infringed? And there's a
pl ace for your answer, either "yes" or "no."

I f you answered "no," go directly to Question

Question No. 7. If you answered "yes" to the
previ ous question, did defendant commt an act of
infringenent with respect to one or nore copyrighted sound
recordings owned by Plaintiff Sony BMG Miusic Entertai nment ?

There's a place for your answer, either "yes" or "no."

LORI A. SIMPSON, RMR- CRR
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I f you answered no, go directly to Question

Question No. 8. If you answered "yes" to the
previ ous question, do you find that the defendant's
infringenment was conmmtted willfully? There's a place for
your answer, either "yes" or "no."

Question No. 9. |If you found the defendant
commtted a nonwillful act of infringement with respect to
one or nore copyrighted sound recordings owed by Plaintiff
Sony BMG Music Entertai nnent, please answer both (a) and (b)
bel ow.

(a) How many of Sony BMG Music Entertainment's
copyri ghted sound recordings did the defendant nonw I [ fully
infringe? And there's a place for the anount.

(b) What statutory damages do you award Sony BMG
Miusi ¢ Entertai nment for each copyrighted work ($750 to
$30,000)? There's a place for the anpunt.

| f you answered subparts (a) and (b) above, please
go to Question 11

Question No. 10. If you found that defendant
commtted a willful act of infringement with respect to one
or nore copyrighted sound recordings owed by Plaintiff Sony
BMG Music Entertai nnment, please answer both (c) and (d)
bel ow.

(c) How many of Sony BMG Music Entertainment's

LORI A. SIMPSON, RMR- CRR
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copyri ghted sound recordings did the defendant willfully
infringe? There's a place for the anount.

(d) What anpbunt of statutory danages do you award
Sony BMG Music Entertai nnment for each copyrighted work (up
to $150,000)? And there's a place for the anount.

Arista Records, LLC

Question No. 11. Dd Plaintiff Arista Records,
LLC, own the copyright to one or nore of the sound
recordings it clains defendant infringed? There's a place
for your answer, either "yes" or "no."

I f you answered "no," go directly to Question

Question No. 12. If you answered "yes" to the
previ ous answer, did defendant commt an act of infringenent
with respect to one or nore copyrighted sound recordings
owned by Plaintiff Arista Records, LLC? Answer "yes" or
"no."

I f you answered "no," go directly to Question

I f you answered "yes" to the previous question, do
you find that the defendant's infringenent was commtted
willfully? There's a place for your answer, either "yes" or
"no."

Question No. 14. If you found that the defendant

commtted a nonwillful act of infringement with respect to

LORI A. SIMPSON, RMR- CRR
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one or nore copyrighted sound recordings owed by Plaintiff
Arista Recordings, LLC, please answer both (a) and (b)
bel ow.

(a) How many of Arista Records, LLC s copyrighted
sound recordings did the defendant nonwi Il fully infringe?
And there's a place for the anount.

What statutory damages do you award Arista
Records, LLC, for each copyrighted work ($750 to $30, 000) ?
And there's a place for the anount.

| f you answered subparts (a) and (b) above, please
go to Question No. 16.

Question No. 15. |If you found that the defendant
commtted a willful act of infringement with respect to one
or nmore copyrighted sound recordi ngs owned by Plaintiff
Arista Records, LLC, please answer both (c) and (d) bel ow.

(c) How many of Arista Records, LLC s copyrighted
sound recordings did the defendant willfully infringe? And
there's a place for the anount.

(d) What statutory danages do you award Arista
Records, LLC, for copyright -- for each copyrighted work (up
to $150,000)? And there's a place for the anount.

| nt er scope Records.

Question No. 16. D d Plaintiff Interscope

Records own a copyright to one or nore of the sound

recordings it clains defendant infringed? And there's a

LORI A. SIMPSON, RMR- CRR
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pl ace for the anmount [sic].

I f you answered "no", go directly to Question

Question No. 17. |If you answered "yes" to the
previ ous question, did defendant commt an act of
infringenent with respect to one or nore copyrighted sound
recordi ngs owned by Plaintiff Interscope Records? There's a
pl ace for your answer, either "yes" or "no."

I f you answered "no," go directly to Question

I f you answered "yes" to the previous question, do
you find that the defendant's infringenent was commtted
willfully? There's a place for your answer, either "yes" or
"no."

Question No. 19. If you find that the defendant
commtted a nonwillful act of infringenment with respect to
one or nore copyrighted sound recordings owed by Plaintiff
| nt erscope Records, please answer both (a) and (b) bel ow

(a) How many of Interscope Records' copyrighted
sound recordings did the defendant nonwi Il fully infringe?
There's a place for the anount.

(b) What statutory danmages do you award
| nt erscope Records for each copyrighted work? There's a
pl ace for the anpbunt, $750 to $30, 000.

| f you answered subparts (a) and (b) above, please

LORI A. SIMPSON, RMR- CRR
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go to Question No. 21.

Question No. 20. If you found that the defendant
commtted a willful act of infringement with respect to one
or nmore copyrighted sound recordi ngs owned by Plaintiff
| nt erscope Records, please answer both (c) and (d) bel ow

How many of | nterscope Records' copyrighted sound
recordings did the defendant willfully infringe? And
there's a place for the anount.

(d) What statutory danmages do you award
| nt erscope Records for each copyrighted work (up to
$150, 000) ?

Warner Bros. Records, |ncorporated.

Did Warner Bros. Records, Incorporated, own the
copyright to one or nore of the sound recordings it clains
defendant infringed? There's a place for the anmount -- a
pl ace for you to answer that question, either "yes" or "no."

I f you answered "no," go directly to Question

Question No. 22. |If you answered "yes" to the
previ ous question, did defendant commt an act of
infringenent with respect to one or nore copyright
recordi ngs owned by Plaintiff Warner Bros.? Please answer
"yes" or "no."

I f you answered "no," go directly to Question

LORI A. SIMPSON, RMR- CRR
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I f you answered "yes" to the previous question, do
you find the defendant's infringement was commtted
willfully? There's a place for your answer, either "yes" or
"no."

No. 24. If you found that the defendant commtted
a nonwi | I ful act of infringenment with respect to one or nore
copyri ghted sound recordi ngs owned by Plaintiff Wrner
Bros., please answer both (a) and (b) bel ow.

(a) How many of Warner Bros.'s copyrighted sound
recordings did the defendant nonwi Il fully infringe? And
there's a place for the anount.

What statutory damages do you award Warner Bros.
for each of the copyrighted work -- for each copyrighted
work? An anmount from $750 to $30, 000.

| f you answered (a) and (b) above, please go to
Question No. 26.

Question No. 25. If you found that the defendant
commtted a willful act of infringement with respect to one
or nmore copyrighted sound recordi ngs owned by Plaintiff
Warner Bros., please answer (c) and (d) bel ow.

(c) How many of Warner Bros., Incorporated' s
sound recordings did the defendant willfully infringe?

(d) What statutory danages do you award Warner
Bros. for each copyrighted work (up to $150,000)? Then

there's a place for the anount.

LORI A. SIMPSON, RMR- CRR
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UMG Recor di ngs, | ncorpor at ed.

Question No. 26. Did Plaintiff UVG own the
copyright to one or nore of the sound recordings it clains
defendant infringed? There's a place for your answer,
either "yes" or "no."

I f you answered "no," go directly to the signature
page at the end of this verdict form

27. |If you answered "yes" to the previous
guestion, did the defendant commt an act of infringenent
with respect to one or nore copyrighted recordi ngs owned by
Plaintiff UVG? There's a place for your answer, either
"yes" or "no."

I f you answered "no," go directly to the signature
section at the end of the verdict form

Question No. 28. If you answered "yes" to the
previ ous answer, do you find the defendant's infringenent
was commtted wllfully? There's a place for your answer,
either "yes" or "no."

Question 29. If you found the defendant conmtted
a nonwi | I ful act of infringenment with respect to one or nore
copyri ghted sound recordings owned by Plaintiff UVG please
answer (a) and (b) bel ow.

(a) How many of UMG s copyrighted sound
recordings did the defendant nonwillfully infringe? There's

a place for an anount.

LORI A. SIMPSON, RMR- CRR
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(b) What statutory damages did you award -- do
you award UNVG for each copyrighted work ($750 to $30, 000) ?
And there's a place for the anount.

| f you answered (a) and (b) above, please go to
the signature section at the end of the verdict form

Question No. 30. If you found that the defendant
commtted a willful act of infringement wwth respect to one
or nmore copyrighted sound recordings owned by Plaintiff UVG
pl ease answer both (c) and (d) bel ow.

How many of UMS Recordi ngs, Incorporated's
copyri ghted sound recordings did the defendant willfully
infringe? And there's a place for the anount.

(d) What statutory danmages do you award UNG for
each copyrighted work (up to $150, 000) ?

Once you' ve conpleted this verdict formand your
verdi cts are unaninous, it is to be signed and dated by your
foreperson and at that point put it in an envel ope, seal ed,
and knock on the door and tell the court security officer
that you' ve reached a verdict. | wll cone back into court.
You will come back into court. You will hand your verdi ct
tonme and | will read the verdict for the record and that
will be the end of your service.

Now, when you begi n your deliberations you wll
have all the evidence that was admtted into this trial and

that will go back to the jury roomw th you, along with the

LORI A. SIMPSON, RMR- CRR
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jury instructions and along with one verdict form There
will be an MP3 player sent back. So if you need to listen
to any of the sound recordings, you may do so.

Again, if you have any questions, you can send out
a question. Please seal it and send it out to ne and | w |
respond as quickly as possible to any of your concerns.

Let ne tell you what the -- how the deliberations
will go. You will be kept together, you will have |unch
together, and you will deliberate until you reach a verdict.
| f you have not reached a verdict by 4:15 today, we wll
stop at 4:15 and then we will start up tonorrow, Friday,
again on your deliberations at 8:30 and then you'l
deliberate until you reach a verdict tonorrow and we w ||
stop at 4:30 tonorrow.

| f you have not reached a verdict by Friday,
because Monday is a federal holiday we wll not have court
and you w Il start deliberations again on Tuesday at 8: 30
and conti nue.

Counsel , any additions or corrections to the
Court's final charge to the jury?

MR. GABRI EL: No, Your Honor.

MR. TODER: None from defendant, Your Honor.

THE COURT: If the court security officer wll
cone forward to be sworn in.

THE CLERK: Pl ease raise your right hand.

LORI A. SIMPSON, RMR- CRR
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(Court security officer sworn in.)
THE COURT: Menbers of the Jury, you will now
begi n your deliberations. Al rise for the jury.
(Jury excused.)
I N OPEN COURT
(JURY NOT PRESENT)
THE COURT: Anything further for the plaintiff in
this matter?
MR. GABRIEL: No, Your Honor. Thank you.
THE COURT: W need to know where -- are you going
to be located in the building?
MR. GABRIEL: W all have cell phones, Your Honor
THE COURT: Make sure that Ms. Wegner has your
t el ephone nunbers so we can contact you as quickly as
possible if there's any questions or a verdict. | am
assum ng that you want to be present?
MR. GABRIEL: Yes, Your Honor, and we are close
by.
THE COURT: Counsel, do you wish to be present for
the verdict?
MR. TOCDER: Yes, Your Honor, and we'll be
avai l abl e by cell phone.
THE COURT: The only thing that's left is that we
do have several instructions for the press if they -- there

was a request by several of the press for the jury

LORI A. SIMPSON, RMR- CRR
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instructions and so we do have a couple of copies that we
can give you. That includes bl oggers too.

Anyt hi ng el se before | adjourn?

MR. GABRIEL: No, Your Honor. Thank you.

THE COURT: The jury will start their lunch at
11:30. So that usually takes about an hour to 45 m nutes,
and so you should get your lunch during that period of tine.

Thank you.

(Recess taken at 11:15 a.m)

(2:00 p.m)
I N OPEN COURT
(JURY NOT PRESENT)
THE COURT: Counsel, | received two questions from

the jury. The first one was dealing with wanting to see the
deposition transcript of the defendant. | sent back a note
saying that they had received everything and that they wll
not be receiving the deposition transcript.

| just received another question dealing with the
statutory danmages dealing with willfulness. | am proposing
to send back that if you find defendant's conduct was
willful, you may award statutory danages from $750 to
$150, 000.

MR. GABRIEL: W agree with that, Your Honor.

MR. TCDER: Wuld you read that back, please?

LORI A. SIMPSON, RMR- CRR
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THE COURT: If you find the defendant's conduct
was willful, you may award statutory danmages from $750 to
$150, 000.

MR. TODER: If you're going to send it back |ike
that, it's going to stick out all by itself. Could the
Court please say if you find that she actually infringed and
then found that it was willful, the range?

THE COURT: | don't have the question in front of
me. Do you have the question?

THE CLERK: [|'Il go get it.

MR. TODER: Are you just going to put a nunber in
there; is that what you are going to do?

THE COURT: They just want to know what the bottom
figure is for wllful. You have it in front of you.

MR. TODER: Yes, | do.

THE COURT: It reads as follows: "Judge Davis,

Pl ease clarify the range of infringenents. Nonw || ful ness,
$750 to $30,000. WIlIful, blank to $150,000." That's
just --

MR. TOCDER: And the Court is going to fill in the
bl ank?

THE COURT: That's correct.

MR. TCDER: Ckay.

THE COURT: $750 is the bottom figure.

MR. TODER: That's fine with ne. | don't object

LORI A. SIMPSON, RMR- CRR
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to that.
THE COURT: [|'Ill send it back. Thank you.
(Recess taken at 2:05 p.m)
* * * * *
(4:15 p.m)
I N OPEN COURT
(JURY PRESENT)
THE COURT: Menbers of the Jury, have you reached
a verdict in this matter?
FOREPERSON:  Yes, we have, Your Honor.
THE COURT: Wyuld you turn it over.
LAWCLERK: In the United States District Court
for the District of Mnnesota. Capitol Records,
| ncor porated, a Del aware corporation; Sony BM5 Misic
Entertai nment, a Del aware general partnership; Arista
Records, LLC, a Delaware limted liability conpany;
I nterscope Records, a California general partnership; Wrner
Bros. Records, Incorporated, a Delaware corporation; and UMG
Recor di ngs, |ncorporated, a Del aware corporation,
Plaintiffs, vs. Janm e Thomas, Defendant, Case No.
06- CVv- 1497.
W, the jury, inpaneled in this matter, hereby
answer the special verdict questions put to us as foll ows:
Capi tol Records, | ncorporated.

1. DdPlantiff Capitol Records, |ncorporated,

LORI A. SIMPSON, RMR- CRR
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own the copyright to one or nore of the sound recordings it
claims defendant infringed? Yes.

2. |If you answered "yes" to the previous
guestion, did defendant commt an act of infringenment with
respect to one or nore copyrighted song recordi ngs owned by
Plaintiff Capitol Records, I|ncorporated? Yes.

3. If you answered "yes" to the previous
question, do you find that the defendant's infringenent was
commtted willfully? Yes.

5. If you found that the defendant commtted a
willful act of infringement with respect to one or nore
copyri ghted sound recordi ngs owned by Plaintiff Capitol
Records, Incorporated, please answer both (c) and (d) bel ow.

(c) How many of Capitol Records, Incorporated' s
copyrighted sound recordings did the defendant willfully
infringe? One.

(d) What statutory damages do you award Capito
Records, I|ncorporated, for each copyrighted work (up to
$150, 000) ?  $9, 250.

Sony BMG Music Entertai nnent.

6. DdPantiff Sony BM5 Misi ¢ Entertai nnment own
the copyright to one or nore of the sound recordings it
cl ai med defendant infringed? Yes.

7. |If you answered "yes" to the previous

guestion, did defendant commt an act of infringenment with

LORI A. SIMPSON, RMR- CRR
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respect to one or nore copyrighted sound recordi ngs owned by
Plaintiff Sony BMs Music Entertai nnent? Yes.

8. If you answered "yes" to the previous
question, do you find that the defendant's infringenent was
commtted willfully? Yes.

10. If you found that the defendant commtted a
willful act of infringement with respect to one or nore
copyri ghted sound recordi ngs owned by Plaintiff Sony BMG
Musi ¢ Entertai nnent, please answer both (c) and (d) bel ow.

(c) How many of Sony BNMG Music Entertainment's
copyri ghted sound recordings did the defendant willfully
infringe? Six.

(d) What statutory damages do you award Sony BMG
Musi ¢ Entertai nment for each copyrighted work (up to
$150, 000) ?  $9, 250.

Arista Records, LLC

11. D d Plaintiff Arista Records, LLC, own the
copyright to one or nore of the sound recordings it clains
def endant infringed? Yes.

12. If you answered "yes" to the previous
guestion, did defendant commt an act of infringenment with
respect to one or nore copyrighted sound recordi ngs owned by
Plaintiff Arista Records, LLC? Yes.

13. If you answered "yes" to the previous

question, do you find that the defendant's infringenent was

LORI A. SIMPSON, RMR- CRR
(612) 664-5104




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

b38

commtted willfully? Yes.

15. If you found that the defendant commtted a
willful act of infringement with respect to one or nore
copyrighted sound recordings owned by Plaintiff Arista
Records, LLC, please answer both (c) and (d) bel ow.

(c) How many of Arista Record, LLC s copyrighted
sound recordings did the defendant willfully infringe? Two.

(d) What statutory danages do you award Arista
Records, LLC, for each copyrighted work (up to $150, 000)?
$9, 250.

| nt er scope Records.

16. Dd Plaintiff Interscope Records own the
copyright to one or nore of the sound recordings it clained
t he defendant infringed? Yes.

17. |If you answered "yes" to the previous
guestion, did defendant commt an act of infringenment with
respect to one or nore copyrighted sound recordi ngs owned by
Plaintiff Interscope Records? Yes.

18. If you answered "yes" to the previous
question, do you find that the defendant's infringenent was
commtted willfully? Yes.

20. If you found that the defendant commtted a
willful act of infringement with respect to one or nore
copyri ghted sound recordi ngs owned by Plaintiff |Interscope

Records, please answer both (c) and (d) bel ow.

LORI A. SIMPSON, RMR- CRR
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(c) How many of Interscope Records' copyrighted
sound recordings did the defendant willfully infringe?
Thr ee.

(d) What statutory danmages do you award
| nt erscope Records for each copyrighted work (up to
$150, 000) ?  $9, 250.

Warner Bros. Records, |ncorporated.

21. Dd Plaintiff Warner Bros. Records,
| ncor porated, own the copyright to one or nore of the sound
recordings it clains defendant infringed? Yes.

22. |If you answered "yes" to the previous
guestion, did defendant commt an act of infringenment with
respect to one or nore copyrighted sound recordi ngs owned by
Plaintiff Warner Bros. Records, I|ncorporated? Yes.

23. |If you answered "yes" to the previous
question, do you find that the defendant's infringenent was
commtted willfully? Yes.

25. If you found that the defendant commtted a
willful act of infringement with respect to one or nore
copyri ghted sound recordi ngs owned by Plaintiff Warner Bros.
Records, I|ncorporated, please answer both (c) and (d) bel ow.

(c) How many of Warner Bros. Records,
| ncorporated's copyrighted sound recordings did the
defendant willfully infringe? Three.

(d) What statutory danages do you award Warner

LORI A. SIMPSON, RMR- CRR
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Bros. Records, Incorporated, for each copyrighted work (up
to $150,000)? $9, 250.
UMG Recor di ngs, | ncorpor at ed.

26. D d Plaintiff UMs Recordings, |ncorporated,
own the copyright to one or nore of the sound recordings it
claims defendant infringed? Yes.

27. |If you answered "yes" to the previous
guestion, did defendant commt an act of infringenment with
respect to one or nore copyrighted sound recordi ngs owned by
Plaintiff UMS Recordings, |ncorporated? Yes.

28. |If you answered "yes" to the previous
question, do you find that the defendant's infringenent was
commtted willfully? Yes.

30. If you found that the defendant commtted a
willful act of infringement with respect to one or nore
copyrighted sound recordi ngs owned by Plaintiff UMG
Recor di ngs, |ncorporated, please answer both (c) and (d)
bel ow.

(c) How many of UNMG Recordings, |Incorporated's
copyri ghted sound recordings did the defendant willfully
infringe? N ne.

(d) What statutory danmages do you award UMG
Recor di ngs, |ncorporated, for each copyrighted work (up to
$150, 000) ?  $9, 250.

So say we all, this 4th day of Cctober, 2007.

LORI A. SIMPSON, RMR- CRR
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Jill Maureen Forseen signed.

THE COURT: Menbers of the Jury, is this your true
and correct verdict, so say you one, so say you all?

THE JURY: (Yes.)

THE COURT: Poll the jury.

THE CLERK: Is this your true and verdict correct?
Jill Forseen.

JURCR FORSEEN:  Yes.

THE CLERK: Benjam n Rossow.

JUROR ROSSOWN  Yes.

THE CLERK: Lisa Heyesen.

JUROR HEYESEN:. Yes.

THE CLERK: Janes Anderson

JURCR ANDERSON:  Yes.

THE CLERK: Kathl een Burt.

JURCR BURT: Yes.

THE CLERK: M chael Hegg.

JURCR HEGG  Yes.

THE CLERK: Lisa Reinke.

JUROR REI NKE:  Yes.

THE CLERK: Bruce Cornelius.

JUROR CORNELI US: Yes.

THE CLERK: Kathy Messenger.

JURCR MESSENGER:  Yes.

THE CLERK: Dougl as Bitzan.

LORI A. SIMPSON, RMR- CRR
(612) 664-5104
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JUROR BI TZAN:  Yes.

THE CLERK: Dale Curtis.

JURCR CURTI S:  Yes.

THE CLERK: M chel e N val a.

JUROR NI VALA: Yes.

THE COURT: Menbers of the Jury, | wish to thank
you for your tine and consideration in this case. It's very
i nportant that we have nenbers from our communities cone and
serve as jurors. As you found out, jury service is very
important and very stressful. | wsh to thank you for al
the judges of this district.

Now you are finished with this trial. Wat |I need
you to do is to leave all the evidence in the jury room and
we wll collect that. You can take hone anything that
bel ongs to you, including the jury instructions that | gave
to you, any notes that you nade on this case. Please |eave
t he notebooks there, but you can take the pages with you.

And anything el se that belongs to you that's in the jury

room please collect everything up and then you'll cone into
ny chanbers and we'll talk for a few mnutes before |I excuse
you.

Al right. Any questions? Al right. Al rise
for the jury.

(Jury excused.)

LORI A. SIMPSON, RMR- CRR
(612) 664-5104
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I N OPEN COURT
(JURY NOT PRESENT)
THE COURT: Anything further at this tine?
MR. GABRIEL: No, Your Honor. Thank you.
MR. TCDER: No, Your Honor.

(Court adjourned at 4:30 p.m)

* * *

|, Lori A. Sinpson, certify that the foregoing is a
correct transcript fromthe record of proceedings in the

above-entitled matter.

Certified by: s/ Lori A Sinpson

Lori A. Sinpson, RVR-CRR

LORI A. SIMPSON, RMR- CRR
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